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ARTICLES

The Illegal Trade in Bank Account Records

BY PHILIP SEGAL

One of the most commonly-asked questions 
when clients first ask my company to per-
form an asset search is: “Can you get bank 

account information?”
Our response is invariably, “Without a court 

order, it’s probably illegal.”
More times than not, a person has then said, 

“But my lawyer got that for me last year.”
Sad to say, many lawyers are ignorant of the 

basic statutes in the United States that govern the 
confidentiality of financial records. Worse, many 
lawyers appear to be outsourcing such inquiries to 
private investigators who assure the lawyers that 
such retrievals are perfectly legal even without a 
court order or subpoena.

Anyone with any knowledge of professional eth-
ics will know that this gets things backward: The 
agent doesn’t tell the principal what should be hap-
pening, it’s the other way around. Not only that but 
the principal also has a duty to monitor the non-
lawyer agent’s activities. Misconduct of the agent is 
imputed to the principal.1

Most of us would not like the idea that a dis-
gruntled client, competitor, or nosey neighbor 
could, for $40, pay someone to find out how much 
money we have in the bank and in brokerage 
accounts. Yet, there is a large industry that promises 
just such a service, sometimes boldly claiming that 
they are fully compliant with the law. This is usu-
ally not the case.

STATUTORY PROTECTION

The main federal statute that protects bank-
ing records is the Gramm Leach Bliley Act.2 Its 

provisions governing confidentiality are comprised 
of two major portions: One which governs who can 
get this information and one which specifically pro-
hibits fraudulent access to financial information.

I always tell my clients that if companies claim 
to be able to get the information legally (i.e., with-
out using fraud), they should be able to tell you 
under which provision of the law they are operat-
ing. Most will not do so because they are probably 
using fraud.

Anti-Fraud Provisions

Take the second portion of the law first, because 
it is so straightforward: It is illegal to obtain bank-
ing information “by making a false, fictitious, or 
fraudulent statement or representation to an officer, 
employee or agent of a financial institution.”3

Misconduct of the agent is imputed to the 
principal.

The law goes on to prohibit using forged docu-
ments (faked signatures authorizing account disclo-
sure). There are exceptions for insurance companies 
investigating fraud or the collection of delinquent 
child-support payments subject to judgment.4 
And the statute broadly defines financial institu-
tions governed by the law. It includes broker–deal-
ers, investment advisors, credit card issuers, and 
consumer reporting agencies such as Equifax, 
Transunion, and Experian.5

Claimed Loopholes—“No Fraud, So It’s Legal”

No investigator would admit to using fraud, so 
how can he claim to be getting bank records before 

Philip Segal is Managing Member, Charles Griffin 
Intelligence, New York.
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any lawsuit has been filed and not to be breaking 
the law? That takes us to the other major portion 
of the statute and the variety of half-baked reasons 
providers give to support claims that they are act-
ing legally.

One database provider (whose service we 
declined to use) claimed that while bank account 
transactional information was not permitted to be 
disclosed, banks could legally disclose the fact that 
a consumer banked there. The statute, however, 
bans disclosure of “nonpublic personal informa-
tion,” which includes personally identifiable finan-
cial information “resulting from any transaction 
with the consumer or any service performed for 
the consumer.”6 That should include the identity of 
clients.

The statute bans disclosure of “nonpublic 
personal information.”

One case noted by the Atlanta Journal 
Constitution saw the State Bar of Georgia uphold 
the practice of lawyers hiring investigators to get 
banking information on the grounds that the inves-
tigators were licensed.7 The paper also heard from 
one dubious player who claimed to be a member of 
the SWIFT network that sends messages between 
banks, and said that this was the way he could get 
the information legally. In fact, SWIFT has no access 
to account information and does not count private 
investigators among its members.8

Another company told us that they got nonpub-
lic information pursuant to the general exceptions 
for disclosure to self-regulatory organizations.9 
These are defined as “any national securities 
exchange, registered securities association, or reg-
istered clearing agency.”10 But the standard inves-
tigator, collection agent, or process server does not 
qualify. Neither would they qualify in nearly any 
civil context for the exception relating to a matter of 
public safety.11

My favorite of the many awful excuses I have 
been given is that “The PI’s have special data-
bases.” Very simply, why would private inves-
tigators, a group with much looser set of ethical 
standards than lawyers, be entitled to databases 
that lawyers are not? It defies common sense, never 
mind that the phrase “licensed private investiga-
tor” appears nowhere in the statute governing 
banking confidentiality.

Of all the loopholes, the most hopeful one for 
some agents relates to information that can be 
released to a Consumer Reporting Agency12 as 
defined under the Fair Credit Reporting Act.13 Some 
outfits that do consumer credit checks (which is 
supposed to be with consumers’ consent) double 
as bank account finders for investigators and law-
yers. The problem is, they are allowed to get bank 
account information if there is “a legitimate busi-
ness need for the information in connection with a 
business transaction initiated by the consumer.”14

Lawyers have a duty to supervise their non-
lawyer agents (e.g., private investigators).

I would be careful before relying on such 
an exception. Consider that in the Fair Credit 
Reporting Act, you cannot conduct an investiga-
tive consumer report15 (interviewing people about 
the consumer) unless the consumer is informed.16 It 
makes no sense that it would be easy to get bank 
records in secret, but you have to inform the con-
sumer if you want to talk to his neighbor.

Even assuming your investigator can get the 
banking information because it relates to a transac-
tion under investigation, your investigator would 
still need to be a consumer reporting agency under 
the statute. Looking for the assets of a husband 
during a divorce would not fit the bill.

Ultimately, how these people get banks that 
claim not to share information with third parties to 
share it with them should not be such a deep secret. 
If it is legal, they should be able to cite the provi-
sions of the law make what they are doing legal 
without giving up “trade secrets.”

Another such provider told us that the Gramm 
Leach Bliley act granted him access to bank 
accounts under its “permissible uses.” Instead of 
citing the portion of the statute, he invited us to 
Google “GLB permissible uses.”

We did so and found that these uses govern the 
use of databases such as LexisNexis and Westlaw 
that use “credit header” information. This is the 
portion of a credit report that typically contains 
an individual’s name, aliases, birth date, Social 
Security number, current and prior addresses, and 
telephone number, but not bank account information.

As the Federal Trade Commission explained 
in its December 1997 report, Individual Reference 
Services—A Report to Congress, “Information in a 
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credit report other than the ‘credit header’ may 
reflect an individual’s financial status, employment 
background, credit history, or medical records. The 
dissemination of this type of information is strictly 
regulated by the Fair Credit Reporting Act.”17

DOING IT THE RIGHT WAY

Adhering to the Gramm Leach Bliley Act is not 
enough to stay on the right side of the law during 
an asset search. Other statutes loom large and the 
law is changing quickly.

Laptops and phones contain a lot of good infor-
mation, but you need to be sure you have the right 
to examine these devices without a court order. 
Even if you have the right to do so, some soft-
ware that captures email conversations and sends 
them to your account has been found to constitute 
wiretapping.18

Ask anyone you interview if they are 
represented.

Even without breaking the law, attorneys can 
run afoul of rules of professional conduct, espe-
cially if they hire reckless investigators who either 
do not know or do not care about conduct that may 
be legal, but is off-limits to lawyers.

• Lawyers have a duty to supervise their non-
lawyer agents.19 It is not a defense to say 
you warned your agent not to break the law. 
There is case law on attorneys who used sto-
len information they should have known was 
improperly obtained. In one case, the entire 
action was dismissed because of the attor-
ney’s willful blindness.20 Other courts may 
impose sanctions, exclude evidence, or both.

• Social Network searching can be productive, 
but it is held to be unethical in a number of 
jurisdictions to “friend” or otherwise cor-
respond with parties on social media using 
fake personae. Browsing what is publicly 
available to any user is permitted.

• Interviews can be extremely useful in teas-
ing out the names of secret companies 
where assets are often hidden. But does your 

investigator have the right to speak to the 
person they are interviewing? Remember, 
you or your agent may not talk to someone 
you know is represented, but you have a duty 
to inquire.21 Furthermore, a comment to the 
rule says that knowledge person is repre-
sented “means that the lawyer has actual 
knowledge of the fact of the representation, 
but such actual knowledge may be inferred 
from the circumstances.22 To be safe, ask any-
one you interview whether or not they are 
represented.

NOTES

1. American Bar Association, Model Rules of Professional 
Conduct 5.4©. Note that ratification of the conduct can 
include doing nothing when the work product was prob-
ably not gathered in a legal way. See 155 Cal. App.4th 736 
(2007).

2. 15 USC 6801 et.seq.

3. 15 USC 6821(a)(1).

4. 15 USC 6821(g).

5. 15 USC 6827 (4)(B).

6. 15 USC 6809(4).

7. AJC, Jan. 18, 2019. https://www.ajc.com/news/crime--law/ 
documents-show-how-law-firm-got-one-woman-bank-account-
information/ZC9prKAXnRHZXea 9ceoxYN/.

8. https://www2.swift.com/knowledgecentre/publications/s_corp_r.

9. 15USC 6802(e)(5).

10. 15USC 79c(a)(6).

11. 15USC 6802(e)(5)

12. 15USC 6802 (e)(6)(A). Agencies defined in 15USC 
1681a(f).

13. 15 USC 1681.

14. 15USC 1681b(a)(3)(F)(i).

15. 15USC 1681(a)(e).

https://www.ajc.com/news/crime--law/documents-show-how-law-firm-got-one-woman-bank-account-information/ZC9prKAXnRHZXea9ceoxYN/
https://www.ajc.com/news/crime--law/documents-show-how-law-firm-got-one-woman-bank-account-information/ZC9prKAXnRHZXea9ceoxYN/
https://www.ajc.com/news/crime--law/documents-show-how-law-firm-got-one-woman-bank-account-information/ZC9prKAXnRHZXea9ceoxYN/
https://www2.swift.com/knowledgecentre/publications/s_corp_r
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16. 1681d(a)(1).

17. https://www.ftc.gov/reports/individual-reference-services-report- 
congress.

18. Luis v. Zang, 833 F. 3d 619 (6th Cir. 2016). See also 
Zaratzian v. Abadir, 15-1243-cv (2d Cir. May. 26, 2017) 
(sufficiency of notice that a wife’s email was being for-
warded was a matter for the jury to decide whether auto-
matic email forwarding constitute wiretapping.)

19. American Bar Association Model Rule of Professional 
Conduct, Rule 5.3(c)(1).

20. Note 1, supra.

21. American Bar Association Model Rule of Professional 
Conduct, Rule 4.2.

22. Ibid., Comment 8.

https://www.ftc.gov/reports/individual-reference-services-report-congress
https://www.ftc.gov/reports/individual-reference-services-report-congress
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Navigating the AICPA Statement on Standards for Forensic 
Services No. 1

BY JAMES A. DIGABRIELE, PH.D./D.P.S., CPA/ABV/CFF

Matrimonial attorneys engaging Certified 
Public Accountants (CPAs) to perform 
forensic services in a litigation or investi-

gative setting such as valuing a business, preparing 
a lifestyle analysis, determining cash flow for child 
support and alimony, settlement of tax issues and 
asset tracing, need to be aware of a new forensic 
standard effective January 1, 2020. The Statement on 
Standards for Forensic Services No. 1 (SSFS 1) has an 
effective date for engagements accepted on or after 
January 1, 2020, and applies to any member of the 
American Institute of Certified Public Accountants 
(AICPA), or employee of a member firm, who pro-
vides services to a client as part of a litigation or 
investigation engagement. CPAs engaged to per-
form forensic accounting services that involve the 
application of specialized knowledge and investiga-
tive skills to collect, analyze, and evaluate specific 
evidential matter and to interpret and communicate 
findings must abide by the new standard. SSFS 1 
provides stakeholders; forensic accountants, clients 
and attorneys, guidance for adherence to a specific 
standard. This article will review SSFS 1 and its 
impact on matrimonial forensic accounting services.

PURPOSE AND SCOPE OF SSFS NO. 11

The first standard on forensic services issued by 
the AICPA is effective January 1, 2020. The standard 
classifies forensic services within two categories, 
litigation or investigation. Prior guidance was frag-
mented, and the need for a forensic standard was 
long overdue. SSFS1 will reinforce all of the general 
standard attributes such as professional competence, 
due professional care, planning/supervision, suffi-
cient relevant data, objectivity, and integrity. Though, 
from a forensic services perspective. The standard will 
impact accounting-related fraud investigations and 
forensic litigation practice. The effect will spill over to 
other forensic experts not governed by a standard.

SSFS1 outlines forensic services within the scope 
of the standard while taking into consideration 
when other services such as business valuation are 
part of a litigation engagement. The concise but 
straight forward standard allows attorneys to man-
age forensic expert expectations.

The statement establishes standards for a mem-
ber providing services to a client as part of the fol-
lowing engagements:

• Litigation: An actual or potential legal or reg-
ulatory proceeding before a trier of fact or a 
regulatory body as an expert witness, consul-
tant, neutral, mediator, or arbitrator in connec-
tion with the resolution of disputes between 
parties. The term litigation is not limited to 
formal litigation but is inclusive of disputes 
and all forms of alternative dispute resolution.

• Investigation: A matter conducted in response 
to specific concerns of wrongdoing in which 
the member is engaged to perform proce-
dures to collect, analyze, evaluate, or interpret 

James A. DiGabriele, Ph.D./D.P.S., CPA/ABV/
CFF is an accounting professor at Montclair State 
University. His primary research interests are forensic 
accounting and the valuation of private companies. His 
articles have appeared in numerous academic and profes-
sional journals including Accounting Horizons, Critical 
Perspectives on Accounting, Journal of Legal Economics, 
Journal of Forensic Accounting, The CPA Journal, and 
Journal of Accountancy. He has qualified as an expert in 
forensic accounting in federal and state courts.
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certain evidential matter to assist the stake-
holders (for example, client, board of directors, 
independent auditor, or regulator) in reaching 
a conclusion on the merits of the concerns

The statement also prohibits CPAs from accept-
ing contingency fees in a litigation engagement and 
opining on the legal outcome of the occurrence of 
fraud. The statement does not prevent expert opin-
ions relating to whether evidence is consistent with 
the elements of fraud based on objective evalua-
tion. Current guidance does not overtly proscribe a 
member or member firm from producing an opin-
ion on the occurrence of fraud. The eventual deci-
sion on fraud is for a trier of fact.

CPAs are prohibited from contingency fees in a 
litigation engagement.

SSFS 1 will not allow an expert witness/mem-
ber to provide an agreed-upon procedures engage-
ment. A discussion of each issue will follow and 
how it impacts forensic accounting engagements in 
matrimonial cases.

CONTINGENT FEES

AICPA Code of Conduct prohibits the perfor-
mance of any professional services for a contingent 
fee under the following circumstances:

• In the performance of an audit or a review of 
the financial statements for a client;

• In the performance of a compilation of a 
financial statement for which there are an 
accountant’s compilation report and the com-
pilation report does not disclose a lack of 
independence;

• In the performance of an examination of pro-
spective financial information; or

• In the preparation of an original tax return, 
the amendment of a tax return, or the prepa-
ration of a claim for a tax refund.

AICPA Code of Conduct permits contingent fees 
as follows:

• Representing a client in connection with a 
revenue agent’s examination of the client’s 
federal or state income tax return

• Filing an amended federal or state income 
tax return claiming a tax refund based on 
a tax issue that is the subject of a test case 
involving a different taxpayer or with respect 
to which the taxing authority is developing a 
position

• Filing an amended federal or state income 
tax return (or refund claim) claiming a tax 
refund in an amount greater than the thresh-
old for review by the Joint Committee on 
Taxation or state taxing authority

• Requesting a refund of either overpayments 
of interest or penalties charged to a client’s 
account or tax deposits that a federal or state 
taxing authority improperly accounted for in 
circumstances in which the taxing authority 
has established procedures for the substan-
tive review of such refund requests

• Requesting, by means of a protest or similar 
document, the state or local taxing author-
ity’s consideration of a reduction in a prop-
erty’s assessed value under an established 
taxing authority’s review process for hear-
ing all taxpayer arguments relating to the 
assessed value

• Representing a client in connection with 
obtaining a private letter ruling or influenc-
ing the drafting of a regulation or statute

SSFS 1 will not allow a member engaged as an 
expert witness in a litigation engagement to pro-
vide opinions under a contingent fee arrange-
ment unless explicitly allowed otherwise under 
the AICPA code of conduct. SSFS 1 eliminates any 
doubts about the compensation received by CPA 
and member firms for performing forensic account-
ing engagements

The rules are unambiguous. Matrimonial attor-
neys, however, need to be aware of a specific cir-
cumstance that surfaces in high income/equitable 
distribution cases. There are situations when a 
forensic expert will refer a financial planner to one 
or both divorce litigants. Financial planners are typ-
ically commission-based compensated. If the foren-
sic expert holds licenses such as Series Six/Seven 
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and Life/Health Insurance, legally, they can par-
ticipate in the commission without disclosing. Yet, 
ethically it presents a violation of SSFS 1.

LEGAL CONCLUSION OF THE OCCURRENCE 
OF FRAUD

SSFS 1 states, “The ultimate decision regarding 
the occurrence of fraud is determined by a trier of 
fact; therefore, a member performing forensic ser-
vices is prohibited from opining regarding the ultimate 
conclusion of fraud. This does not apply when the 
member is the trier of fact. A member may provide 
expert opinions relating to whether evidence is con-
sistent with certain elements of fraud or other laws 
based on objective evaluation.”

SSFS1 is closely aligned with ACFE 
Professional Standards.

SSFS 1 is now closely aligned with the 
Association of Certified Fraud Examiners (ACFE) 
Professional Standards. Article Five of the ACFE 
Code of Professional Ethics specifically prohib-
its CFEs from expressing opinions “regarding 
the guilt or innocence of any person or party.”2 
Many expert witnesses offering forensic services 
can hold several professional certifications. The 
Certified Fraud Examiner (CFE) is a widely held 
credential.

On the surface, it seems axiomatic a forensic 
accountant should not opine on a legal matter. A 
forensic accountant is not an attorney. Yet, it is no 
surprise how many times forensic accountants 
are asked by attorneys to provide an opinion of 
whether fraud has occurred or not.

A salient issue in matrimonial cases is when a 
spouse has a substantial amount of unreported 
income. The result is tax fraud. According to the 
Internal Revenue Service manual (IRM) 25.1.1.2, 
fraud and tax fraud are defined as follows:

• Fraud is deception by misrepresentation of 
material facts, or silence when good faith 
requires expression, which results in material 
damage to one who relies on it and has the 
right to rely on it. Simply stated, it is obtain-
ing something of value from someone else 
through deceit.

• Tax fraud is often defined as intentional 
wrongdoing, on the part of a taxpayer, with 
the specific purpose of evading a tax known 
or believed to be owing. Tax fraud requires 
both: a tax due and owing; and fraudulent 
intent.

Next, we have IRM 25.1.1.3 Indicators of Fraud 
vs. Affirmative Acts of Fraud3:

1) Indicators of Fraud:

a) Taxpayers who knowingly understate 
their tax liability often leave the evidence 
in the form of identifying earmarks (or 
indicators).

b) Serve as a sign or symptom or signify 
that actions may have been done for the 
purpose of deceit, concealment, or to 
make things seem other than what they 
are. Indications, in and of themselves, do 
not establish that a particular action was 
done.

c) Examples include substantial unex-
plained increases in net worth, sub-
stantial excess of personal expenditures 
over available resources, bank deposits 
from unexplained sources substantially 
exceeding reported income, and docu-
ments that appear to be altered or false.

2) Affirmative Acts (Firm Indications) of Fraud:

a) Those actions that establish that a par-
ticular act was deliberately done for 
the purpose of deceit, subterfuge, cam-
ouflage, concealment, some attempt to 
color or obscure events, or make things 
seem other than what they are.

b) Fraud cannot be established without 
affirmative acts of fraud.

c) Examples include omissions of specific 
items. This can include concealment of 
bank accounts or other assets, failure to 
deposit receipts to business accounts, 
and covering up sources of receipts.

It is essential to outline the criteria because of the 
member/forensic accountants’ objective opinion 
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is constructed on “whether evidence is consistent 
with certain elements of fraud or other laws.”

The CFE is a widely held credential.

Based on SSFS 1, the focus for a member CPA 
would be on the factual results of the forensic 
examination that determine the unreported income. 
The listed categories of the indicators of tax fraud 
according to IRM 25.1.2.3. are:

1) Income Category:

• Failing to report entire sources or sub-
stantial amounts of income

• Failure to explain substantial increases in 
net worth and bank deposits that exceed 
reported income

• Failure to explain personal expenses 
exceeding reported income

2) Expense Category:

• Claiming fake and overstated deductions

• Reducing business income substantially 
by personal expenses

See IRM 25.1.2.3 for additional indicators of 
fraud.

The forensic accountants would conclude that 
the evidence is consistent with the elements of tax 
fraud. SSFS 1 would prohibit a CPA/member to 
issue fraud opinion on tax fraud.

AGREED-UPON PROCEDURES

AT-C Section 215 states4: “An agreed-upon pro-
cedures engagement is one in which a practitioner 
is engaged to issue, or does issue, a report of find-
ings based on specific agreed-upon procedures 
applied to subject matter for use by specified par-
ties. Because the specified parties require that find-
ings be independently derived, the services of a 
practitioner are obtained to perform procedures 
and report the practitioner’s findings. The speci-
fied parties determine the procedures they believe 

to be appropriate to be applied by the practitio-
ner. Because the needs of specified parties may 
vary widely, the nature, timing, and extent of the 
agreed-upon procedures may vary, as well; conse-
quently, the specified parties assume responsibility 
for the sufficiency of the procedures because they 
best understand their own needs. In an engagement 
performed under this section, the practitioner does 
not perform an examination or a review and does 
not provide an opinion or conclusion. Instead, the 
report on agreed-upon procedures is in the form of 
procedures and findings.”

A calculation engagement does not include all 
the procedures in a valuation engagement.

SSFS 1 maintains: “When a member is engaged 
as an expert witness by one party in a litigation 
engagement to provide expert opinions, the mem-
ber may not perform the work under AT-C section 
215. However, results may be reported under the agreed-
upon procedure standard in an engagement in which a 
member is engaged by the trier of fact or both sides of the 
dispute jointly, or both. In each scenario, this state-
ment and the agreed-upon procedure standard 
applies.”

Considering the agreed-upon procedures para-
graph of SSFS 1, a question arises, how does SSFS 
1 affect a calculation of value report for a business 
valuation?

Statement on Standards for Valuation Services 
No. 1 (SSVS1, VS 100) states “the valuation ana-
lyst and the client agree on the specific valuation 
approaches and valuation methods the valua-
tion analyst will use and the extent of valuation 
procedures the valuation analyst will perform to 
estimate the value of the subject interest. A cal-
culation engagement does not include all of the 
procedures required in a valuation engagement, 
as that term is defined in the SSVS. Had a valu-
ation engagement been performed, the results 
might have been different.” Based on the lan-
guage in SSVS 1, a calculation of value report 
for a business valuation in a litigation setting 
would be considered an agreed-upon procedure 
engagement.

From the perspective of intersecting forensic 
and valuation services, when one party engages a 
forensic/valuation expert, it appears a calculation 
of value report would be prohibited. Yet, when 
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engaging a forensic/valuation expert as a mutual 
or court-appointed expert, SSFS 1 gives the idea it 
is fine to use a calculation of value report.

Accounting practitioners providing forensic and 
valuation services in a litigation engagement must 
adhere to the guidance in both SSFS 1 and SSVS 
1. Forensic accountants in matrimonial litigation 
would typically find themselves in a combined 
situation, therefore, applying both standards. 
Matrimonial attorneys retaining forensic account-
ing experts need to understand the application 
of both standards how the standards affect their 
cases.

CONCLUSION

CPA members of the AICPA must comply with 
SSFS 1 as of January 1, 2020, when retained for liti-
gation and investigative services. SSFS 1 can be per-
ceived as positive for forensic accounting experts 
because having a specific standard that members 
must adhere to increases their credibility. Attorneys 
need to recognize why the standard is essential for 
expert testimony. There are different types of expert 
witnesses providing forensic services in matrimo-
nial litigation. For example, it is not uncommon 
for a university professor in accounting, econom-
ics, or finance to be retained for valuation and tax 
issues in matrimonial litigation. If the expert is not 
a CPA member, they are not generally subject to a 
set of professional standards—an area of focus for a 
cross-examining attorney.

In matrimonial litigation, there are situations 
when professionals providing expert witness ser-
vices that can have either commission or contingent 
based compensation that is typically not exposed. 
A specific circumstance occurs when a CPA/expert 
witness decides to refer the matter to a financial 
planner. If the CPA holds other licenses that allow, 
he/she to sell life insurance or financial products, 
and there is a good chance there is a commission 

earned for the referral. In higher-income divorces, 
this more common.

There are times; when business brokers are 
retained to prepare a business valuation in a mat-
rimonial case. It is typical when one litigant is 
seeking a higher valuation. The compensation for 
business brokers is contingent on the valuation. 
When the opportunity presents itself, it is a rich 
opportunity to undermine the credibility of the 
valuation.

Matrimonial attorneys grasping the view that 
SSFS 1 is a statement that requires care, diligence, 
and objectivity will navigate these situations 
quickly. Understanding the standard gives attor-
neys a clear idea of what to compel CPA/members 
to do in expert testimony. The standard increases 
the level of consistency across the profession in pro-
viding forensic services5.
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Uniform Family Law Arbitration Act: Adding Another APR 
Option: Part II of II

BY LINDA D. ELROD

In 2016, the Uniform Law Commission approved a 
Uniform Family Law Arbitration Act (UFLAA).1, 2  
The UFLAA offers states an option for more 

uniformity and protections for family members 
choosing to arbitrate disputes. The UFLAA, a free-
standing act tailored to family law cases, uses the 
state’s basic arbitration law, UAA or RUAA, as back 
up for procedure and notice.3

BRIEF HISTORY

Despite the rise in family law arbitration, many 
states rely on the standards of commercial arbi-
tration law found in the Uniform Arbitration Act 
(UAA) and the Revised Uniform Arbitration Act 
(RUAA). As noted earlier, unlike commercial con-
flicts, family law disputes implicate unique state 
interests. The state has a parens patriae duty to pro-
tect children and vulnerable family members and 
an interest in ensuring that the arbitration process 
is fair to the participants. Neither the UAA nor the 
RUAA provides protection for children and victims 
of family violence during the arbitration process. 
Neither provides for additional judicial review to 
ensure that a child’s best interests were part of the 
decision. Additionally, general arbitration law has 

limited access to courts or provisions to ensure fair-
ness to the parties. 

The Joint Editorial Board on Uniform Family 
Law recommended setting up a committee to 
study arbitration in family law cases in December 
2011. A Study Committee Report in 2012 unani-
mously recommended the appointment of a draft-
ing committee for a uniform act for family law 
arbitration.

* * * we recommend a free-standing act—not a set 
of amendments to either version of the Uniform 
Arbitration Act. At the same time, we believe a 
family law arbitration act should contain only 
the features of arbitration law that are essential 
for family law arbitration and are typically not 
addressed by commercial arbitration statutes. . 
. . .

The ULC established a drafting committee in 
August 2013 appointing Professor Barbara A. 
Atwood as Chair and Professor Linda D. Elrod as 
Reporter. The committee’s first meeting flushed out 
some of the major issues to address, such as pre-
dispute agreements to arbitrate, subjects to exclude, 
the standard of judicial review for child-related 
issues and safeguards for domestic violence.4 Over 
a three year period, the drafting committee met 
nine times face to face, reviewed countless revised 
drafts, and participated in numerous telephone 
conferences.

In July 2016, the Uniform Law Commission 
adopted the Uniform Family Law Arbitration Act 
(UFLAA). The UFLAA is relatively short with just 
29 sections.5 Many sections, especially the proce-
dural ones, mirror the RUAA. This is because many 
states still use the UAA as the basic arbitration 
base.

Linda D. Elrod is the Richard S. Righter, 
Distinguished Professor of Law and Director, Children 
and Family Law Center, Washburn University School of 
Law. Linda is past chair of the American Bar Association 
Family Law Section and was Editor of the Family Law 
Quarterly from 1992 to 2016. She was the Reporter for 
the Uniform Law Commission Uniform Family Law 
Arbitration Act.
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TYPES OF FAMILY LAW DISPUTES

Generally

The Uniform Family Law Arbitration Act 
broadly defines a “family law dispute” in Section 
2(6) as a contested issue arising under the family 
or domestic relations law of a state. UFLAA Section 
3(a) covers the arbitration of potentially any con-
tested issue arising under the enacting state’s fam-
ily law. In most states, a family law dispute would 
include the interpretation and enforcement of pre-
marital, cohabitation, and separation agreements; 
the characterization, valuation and division of 
property, and allocation of debt; awards of alimony 
or spousal support; custody, parenting time and 
visitation; child support; and an award of attor-
ney’s fees. Recently, pet custody has become an 
area for arbitration because some states treat ani-
mals like property. Many pet owners may want the 
decisionmaker to be a pet owner who uses a “wel-
fare of the pet” standard.6

Recently, pet custody has become an area for 
arbitration.

The UFLAA Section 3(b) excludes certain status 
determinations. The arbitrator cannot divorce the 
parties, terminate parental rights, grant an adop-
tion or guardianship, or adjudicate a child in need 
of care or juvenile offender, or the like.

Child-Related Disputes

The UFLAA treats child-related issues differently 
than property and support issues. The UFLAA 
defines child-related disputes in Section 2(4) as 
those regarding legal custody, physical custody, 
custodial responsibility, parental responsibility or 
authority, parenting time, right to access, visitation, 
or financial support regarding a child. The UFLAA 
presumptively extends to child-related disputes 
and contains numerous safeguards to ensure that 
an arbitrator follows state law and adequately pro-
tects the child’s best interests. The UFLAA protects 
children in various provisions, discussed infra, and 
ensures the arbitrator considered the child’s best 
interest in making an award. The UFLAA requires 
a vigorous judicial review of child-related awards 
that do not exist for property issues.

Because a minority of states oppose arbitration 
of child-related issues, the UFLAA Section 3 brack-
ets “child-related dispute.” This means that a state 
may choose to enact the UFLAA but exclude arbi-
tration of children’s issues. If a state excludes arbi-
tration of children’s issues, however, it is unlikely 
that the huge caseloads facing domestic courts will 
decrease. Parenting issues make up a large part 
of the family court docket. If a state does exclude 
child-related disputes, it would include them under 
the status exceptions in Section 3(b).

Agreement to Arbitrate

Arbitration is contractual. A court cannot com-
pel arbitration in the absence of an agreement to 
arbitrate. A court will order arbitration only after 
finding that the parties have voluntarily agreed 
to arbitration and that their agreement covers the 
dispute.7 UFLAA Section 5 lists the contents and 
requirements for the agreement to arbitrate. It 
must be in writing and must identify the dispute to 
be arbitrated as well as the arbitrator or a way of 
selecting the arbitrator. Absolute clarity in describ-
ing the family law dispute that the parties want to 
arbitrate will avoid possible time-consuming litiga-
tion down the road.

Informed Consent

The UFLAA contemplates a voluntary, not a 
coerced, decision to arbitrate. The agreement to 
arbitrate a family dispute must be an informed 
choice of each party. A lawyer advising a client 
whether to arbitrate should explain the advan-
tages and limitations of arbitration so that the client 
makes an informed choice. The agreement should 
clearly establish that the parties are aware of their 
rights to a judicial determination and have know-
ingly and voluntarily waived that right. The New 
Jersey Supreme Court Rules for family arbitra-
tion have specific precautions and require that the 
agreement to arbitrate state:

(i) the parties understand their entitlement to 
a judicial adjudication of their dispute and are 
willing to waive that right; (ii) the parties are 
aware of the limited circumstances under which 
a challenge to the award may be advanced and 
agree to those limitations; (iii) the parties have 
had sufficient time to consider the implications 
of their decision to arbitrate; and (iv) the par-
ties have entered into the Agreement or Consent 
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Order freely and voluntarily, after due consider-
ation of the consequences of doing so.8

Family law cases almost always contain pri-
vate sensitive information about parenting, family 
finances, and maybe the parties’ sex life. The public 
has no interest in the resolution of others’ private 
family disputes—how much money people have or 
the custody arrangements for their children.9 The 
UFLAA does not include confidentiality provisions, 
so it is important that the parties include those pro-
visions in the agreement to arbitrate.

Intimate Partner Violence Issues

To the extent that domestic violence impairs 
one party’s ability to voluntarily choose arbitra-
tion or to present evidence, there may be a lack of 
informed consent. Because arbitration requires an 
agreement to arbitrate, which is similar to litiga-
tion, the parties are more likely to have lawyers 
than parties in mediation. The presence of a lawyer 
is a protective factor. UFLAA Section 10(a)(1) makes 
it clear that each party may be represented by an 
attorney throughout the arbitration.

Arbitration is contractual.

The UFLAA also addresses the domestic vio-
lence issue in several ways. First, UFLAA Section 
12 provides that if a party is subject to an order of 
protection or if the arbitrator otherwise finds that 
a party’s safety or ability to participate effectively 
in the arbitration is at risk, the arbitration is sus-
pended unless the party who is at risk reaffirms 
the desire to arbitrate and a court allows it. Note, 
a court—not the arbitrator—must decide whether 
arbitration may proceed. For arbitration to go for-
ward, the party at risk of harm must reaffirm the 
agreement to arbitrate, and the court must find 
that adequate procedures are in place to protect 
the party from risk of harm or intimidation. Under 
Section 11, the arbitrator is also empowered to issue 
temporary orders to protect a party if needed. If a 
party seeks court relief, the court may stay the arbi-
tration and review a determination of temporary 
award.

UFLAA Section 10 (a)(2) allows a party to have 
a non-advocating individual present with the party 
so long as the individual is not a witness in the 

case. The provision is crafted to make it possible for 
victims of domestic violence to choose arbitration 
with the benefit of a support person.

Although the parties are free to choose any arbi-
trator they wish, if they do not select an arbitrator, 
the court appoints one. UFLAA Section 8 protects 
victims by requiring that a court-appointed arbitra-
tor must be a lawyer or judge (can be retired) who 
has training in identifying domestic violence and 
child abuse the same as a judicial officer. Family 
arbitration is new enough that there exists almost 
no literature on domestic violence in the context 
of arbitration. A substantial body of literature does 
exist about domestic violence in mediation.10 Most 
standards for mediators requiring screening for the 
presence of violence and provide special protocols 
to protect victims in mediation.11

Pre-dispute Agreements to Arbitrate

Pre-dispute clauses to arbitrate in premarital 
agreements have been around and enforced for 
a long time.12 The UFLAA Section 5(b) allows an 
agreement to arbitrate issues that arise before, at 
the time, or after the agreement is made, except on 
a ground that exists at law or equity for the revo-
cation of the contract (FAA language). Additionally, 
parties may agree in a separation or marital settle-
ment agreement on a dispute resolution method if 
there is a disagreement over financial issues.13

Each party may be represented by an attorney.

There was a debate in the drafting committee 
whether all agreements should be made at the time 
the issue arises. The use of pre-dispute agreements 
in consumer contracts (often contracts of adhe-
sion) has sparked widespread criticism. Family law 
cases, however, are unlikely to have similar con-
cerns because it is the parties themselves who are 
agreeing, whether in an earlier agreement or an 
agreement entered into at the time of marital dis-
solution. In addition, there is no built-in bias favor-
ing one party (like the company) over the other. 
Instead, the neutral arbitrator is selected by the 
parties or the court, often providing specialized 
expertise. Additionally, as noted earlier, the FAA 
may require enforcement of pre-dispute arbitra-
tion agreements of property involved in interstate 
commerce.
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Another concern has been the parties agreeing to 
go to religious tribunal arbitration. The general rule 
is that if arbitration is conducted pursuant to a valid 
agreement, parties of the same religion can have reli-
gious authorities resolve their disputes in accordance 
with religious law.14 State courts, however, do have 
settled authority to vacate religious arbitral awards 
that appear “contrary to public policy.”15 Additionally, 
if a state does not allow the subject matter to be arbi-
trated in the state, the parties cannot agree to arbitra-
tion in a religious tribunal to get around it.

Child-related issues present different prob-
lems with pre-dispute agreements. At the time of 
a premarital agreement, there may be no children. 
Additionally, the issues may not be clear before the 
dispute arises. UFLAA Section 5(c) generally bars 
enforcement of an agreement to arbitrate child-
related issues unless the agreement is entered into 
or reaffirmed after the dispute has arisen. A parent’s 
choice to arbitrate is likely to be better informed 
and based on a fuller understanding of the child’s 
interests at the time the dispute erupts.

Courts have authority to vacate religious 
arbitral awards.

The one exception to the contemporaneous 
agreement requirement is when the agreement 
to arbitrate disputes resulted from an agreement 
incorporated in an earlier court decree—such as a 
marital settlement agreement or separation agree-
ment. Current parenting plan statutes require that 
the parties provide a method of dispute resolu-
tion that does not require court intervention if the 
parties cannot agree on matters relating to their 
children.16 As with other law, the agreement could 
be attacked for issues relating to duress, fraud, or 
unconscionability.

PROTECTING CHILDREN IN ARBITRATION

Even though New Jersey considers that the par-
ents have a constitutional right to choose the forum 
for deciding custody issues, New Jersey requires 
enough of a record to ensure that the arbitrator’s 
award will not harm the child.17 The UFLAA stayed 
with the best interests, rather than the harm to the 
child, standard. The UFLAA includes several lay-
ers of protection to ensure that child-related issues 

are handled properly. The UFLAA recognizes the 
state’s parens patriae responsibility for children in 
several provisions, some non-waivable.

First, predispute agreements for child-related 
disputes are not permissible unless arbitration is 
selected in the parties’ parenting plan or separa-
tion agreement. Second, UFLAA Section 13(12) 
allows the arbitrator to appoint a lawyer or guard-
ian ad litem to represent the child. The arbitrator 
can also meet with or interview the child. Third, if 
an arbitrator has a reasonable basis to believe that 
a child is the subject of abuse or neglect, Section 
12(c) requires the arbitrator to terminate the arbi-
tration and report the findings to the appropriate 
state authority. Like mediators, arbitrators are made 
mandated reporters of abuse.

Arbitrators are mandatory reporters of abuse.

Section 14(b) requires the arbitrator to cause a 
verbatim record to be made of any part of an arbi-
tration hearing concerning a child-related dispute. 
This can be a simple recording or any means of get-
ting a verbatim record. It does not require a court 
reporter.

Section 15(c) requires that an award determin-
ing a child-related dispute must state the reasons 
on which it is based as required by the law of the 
state in family law cases. In most states, this means 
findings of fact and conclusions of law. In contrast 
to the limited judicial review in commercial arbi-
tration, the UFLAA requires robust judicial scru-
tiny of child-related awards. Under Sections 16 and 
19, a court cannot confirm an award determining 
child custody or child support unless it finds that 
the award complies with applicable law and is in 
the child’s best interests. To confirm an award with 
a child-related dispute, Section 16(c) requires the 
court to determine that the award complies with 
the law of the state and is in the best interests of the 
child. An award can be vacated if the award did not 
comply with section 15 or law of state dealing with 
the best interests of the child. While the state could 
provide for a de novo review, it does not have to.

ARBITRATION PROCESS

The UFLAA provides a streamlined set of 
guidelines for family law arbitration. The UFLAA 
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incorporates by reference each state’s arbitration 
law (UAA or RUAA) for many procedural ques-
tions that do not implicate family law concerns, 
like the basic notice provisions. While the Act 
is intended to operate against the backdrop of a 
state’s general law on contractual arbitration, it 
includes provisions essential to a fair and efficient 
arbitration process. Where a party files suit on a 
claim covered by an arbitration agreement, the 
court stays or dismisses the judicial proceeding and 
issues an order compelling arbitration.

Qualifications of Arbitrators

The parties are free to pick anyone or a panel of 
persons to arbitrate their dispute and their choice 
of arbitrator, arbitration organization, or method 
of selection of the arbitrator controls. If the parties 
cannot agree or leave it to the court to appoint an 
arbitrator, UFLAA Section 8(a) mandates the court 
appoint an arbitrator who is an attorney in good 
standing admitted to practice or a retired attorney 
or judge, trained in domestic violence and child 
abuse the same as a judicial officer. The UFLAA 
does not list any minimum training hours or sub-
ject matter requirements. This may be an area in 
which states want to provide more detail as to 
the training. Having minimum qualifications and 
training listed as part of an arbitrator’s credentials 
would give the arbitration option a more structured 
and regulated framework, which would hope-
fully give litigants, attorneys, and judges more 
confidence in arbitration and help ensure its suc-
cess. Potentially, training based on the program 
currently provided by the AAML could be offered 
prior to and in conjunction with the adoption of the 
Uniform Family Law Arbitration Act. The AAML 
urges that lawyers serving as arbitrators comply 
with all relevant rules relating to judges, including 
the ABA Code of Judicial Conduct and the AAML 
Bounds of Advocacy for Family Lawyers § 9.2 
(2000).

Not really part of actual qualifications, but cer-
tainly important to the parties is the requirement 
under UFLAA Section 9 that the arbitrator disclose 
any known fact a reasonable person would believe 
is likely to affect impartiality or the ability to make 
a timely award. The parties are selecting arbitration 
partly because of the speed. If the arbitrator is plan-
ning a two-month cruise, that needs to be disclosed. 
If a disclosure is not made, the court on motion of a 
party may suspend the arbitration, vacate an award 
or grant other appropriate relief. In a recent Texas 

case, the court upheld the divorce but vacated the 
rest of the order based on the arbitration award 
finding the arbitrator’s failure to disclose his close 
relationship with the husband’s attorney could be 
seen objectively as evident partiality.18

Powers of Arbitrator

The UFLAA Section 13 provides a non-exclusive 
list of arbitrator powers. Basically, the arbitrator can 
do anything a family court judge could do unless 
otherwise agreed by the parties or limited by a state 
choosing not to allow arbitration of child-related 
disputes. The powers listed in Section 13 are taken 
from the Revised Uniform Arbitration Act. These 
powers include to select the rules for the arbitra-
tion; conduct the prehearing conferences and the 
hearing; administer oaths to parties and witnesses; 
allow any party to conduct prehearing discovery 
by interrogatories, deposition, requests for produc-
tion of documents, or other means; determine the 
admissibility of evidence; and subpoena witnesses 
or documents upon the arbitrator’s own initiative 
or request of a party. In addition, the arbitrator is 
given powers that may be uniquely necessary in 
the family law context, such as the power to meet 
with a child, appoint a representative for the child, 
and impose procedures to protect a party or child 
from risk of harm.

The parties can set out the powers of the arbi-
trator in their agreement. The arbitrator does not 
have power to alter the terms of the arbitration 
agreement or to award a remedy other than in 
accordance with the law. Ex parte communications 
between a party and the arbitrator are prohibited 
except to the extent permitted under other law. The 
arbitrator has the power to sanction bad faith con-
duct according to state law governing misconduct 
in family law proceedings.

Section 11 allows arbitrators to enter temporary 
awards as needed under the state’s law regarding 
temporary orders, and resort to court is authorized 
for urgent matters. These orders typically involve 
maintaining the status quo—who stays in the 
house, spousal or child support, custody, and par-
enting time issues.

Vacating or Reviewing Award

The trade-off in arbitration has always been 
the narrow scope of judicial review. By agreeing 
to arbitrate, a person is giving up the right to go 
to court. A court may overturn an arbitral award 
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only where the arbitrator engaged in fraud, cor-
ruption, or other serious misconduct (or, in some 
jurisdictions, also where the arbitrator “manifestly 
disregarded” the applicable law). Traditionally, 
awards are vacated only for arbitrator misconduct 
or grounds going to the fairness of the arbitration 
process and not for errors of law. The parties lose 
the right to appeal an arbitral decision they believe 
misapprehends the law or the facts. To show an 
arbitrator exceeded his or her powers, the party 
must show the arbitrator either acted beyond the 
terms of the arbitration agreement or acted in com-
plete disregard of the law.19

The UFLAA Sec. 19 (a) follows the RUAA but 
adds some additional grounds consistent with fam-
ily law concerns for vacating arbitration awards. 
The UFLAA contains a bracketed (optional) sub-
section (a)(7) authorizing a court to vacate family 
law arbitration awards on the basis of those addi-
tional grounds. If state law permits parties to agree 
that an award can be challenged for errors of law, 
the bracketed language would authorize a court 
to review an award for errors of law if the parties 
have so agreed.

In family law arbitration, awards of purely 
financial matters are subject to the same standard 
as commercial arbitration although in some states, 
the law may require courts to comply with domes-
tic relations law.20 The UFLAA allows the parties to 
agree to not have a reasoned award of property and 
alimony issues, which could be important to pro-
tect confidentiality.21 One other basis for not enforc-
ing an arbitral award would be violation of clearly 
defined and dominant public policy.22

For child-related issues, however, the award 
must comply the domestic relations law of the 
state. This means, in most cases, that there must be 
a record to review (can be recording), findings of 
fact, and the award must be in the best interests of 
the child.

CONCLUSION

The UFLAA offers parties another, often a more 
desirable, private option for resolving their dispute. 
Arbitration preserves family autonomy by allow-
ing the parties to select the decisionmaker based 
on their specialized expertise. The parties tailor 
the arbitration process to suit their needs by deter-
mining the precise issues to be resolved, the rules 
to be followed, the timetable for the process. The 
use of an expert decisionmaker, the more informal, 

private procedures, and the faster timeline can ease 
the trauma and tension of family disputes. Usually, 
arbitration will usually end up being less expensive 
than months and years of litigation, even taking 
into account the arbitrator’s fee.

The UFLAA provides needed standards to 
ensure that this method of dispute resolution 
retains the advantages of efficiency while also serv-
ing the needs of families in dissolution. The arbi-
trator, unlike a judge in a court of law, must be 
compensated by the parties. Arbitration may be 
an attractive alternative to litigation for couples 
who are frustrated with crowded court dockets 
and judges who may have little interest in fam-
ily law cases. The real advantage to arbitration, 
however, is probably for post-dissolution disputes 
between high conflict parents. Post dissolution 
arbitration has the potential to dramatically reduce 
relitigation.23
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“Magic Words In Military Divorce” (Part II of IV)

BY MARK E. SULLIVAN

The last article on “Magic Words” pointed 
out the unique language required to effect a 
valid former-spouse election for the Survivor 

Benefit Plan. This exploration will cover life, not 
death. When the military pension is divided by the 
court, the order which grants lifetime pension divi-
sion can be a divorce decree, a settlement incorpo-
rated into the decree, or a consent order, sometimes 
called a military pension division order (MPDO). 
The order is required to have two special phrases (or 
what you might call “magic words”) to comply with 
federal law.

THE FROZEN BENEFIT RULE

The law, of course, is the federal statute that 
allows the division of military retired pay by state 
courts; that’s the Uniformed Services Former 
Spouses’ Protection Act, or USFSPA, located at 10 
U.S.C. § 1408. An amendment in 2016 restricted the 
division of military retired pay to that which exists 
on the day of divorce. The “Frozen Benefit Rule” 
thus limits any further growth of the pension by 
taking a snapshot at the time of divorce. To provide 
information which the retired pay center needs to 
make this calculation, the law requires that every 

pension order state two data points: a) the High-3 pay 
of the servicemember on the date of the dissolution 
and b) the member’s years of creditable service (or, 
in the case of Guard/Reserve members, the date-
of-divorce number of retirement points). This rule 
applies, pursuant to 10 U.S.C. § 1408 (a)(4)(A), to the 
military pension division cases where the divorce 
was granted after December 23, 2016, and the mem-
ber was not receiving retired pay at divorce.

The parties are not free to write their own 
agreement.

There is no exception if you’re within this win-
dow. Congress did not leave a loophole for the 
parties to “consent otherwise.” Thus, the husband 
and wife are not free to write their own agreement, 
since Congress has decided to tell them what they 
can do.

“HIGH-3” PAY, YEARS OF SERVICE

The High-3 compensation of an individual is 
his or her highest three years of base pay, stated 
as a monthly amount (e.g., “John Doe’s High-3 
at divorce was $4,567.89 per month”). That will 
require a clear understanding of John Doe’s current 
rank and years of service, as well as his date of ini-
tial entry into military service (or DIEMS) and his 
last promotion date, unless counsel somehow “gets 
lucky” and obtains the appropriate number of past 
pay statements from the servicemember. While not 
on a par with calculus, the computations are not 
easy for most attorneys.

The years of creditable service will depend on pay 
records (and other documents when there was a 

Mark Sullivan is a retired Army Reserve JAG colo-
nel. He practices family law in Raleigh, North Carolina 
and is the author of The MiliTary Divorce hanDbook 
(Am. Bar Assn., 3rd Ed. 2019) and many internet 
resources on military family law issues. A Fellow of 
the American Academy of Matrimonial Lawyers, Mr. 
Sullivan has been a board-certified specialist in family 
law since 1989. He works with attorneys nationwide as a 
consultant in military divorce cases and in drafting mili-
tary pension division orders. He can be reached at 919-
832-8507 and mark.sullivan@ncfamilylaw.com.

mailto:mark.sullivan@ncfamilylaw.com
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break in service). Counsel must know the difference 
between DIEMS (see above) and the PEBD, or Pay 
Entry Base Date. The retirement points calculation 
means that counsel must have access to John Doe’s 
annual Reserve/Guard points statement.

The computations are not easy for most 
attorneys.

None of this is simple, and it’s often a wise 
idea to hire an attorney who’s “been around the 
block” with these problems a couple of times. 

That’s what we call a co-pilot or—in the words of 
Tom Cruise—a “wingman.” It’s also possible to 
attempt this alone by reading “Military Pension 
Division and the Frozen Benefit Rule: Nuts ‘n’ Bolts,” 
a Silent Partner infoletter which may be found at 
https://www.americanbar.org/groups/family_law/ > 
Military Law Committee, or at www.nclamp.gov > 
Publications.

* * *

All of this (and more) can be found at “The 
Frozen Benefit Rule” in Chapter 8 of THE 
MILITARY DIVORCE HANDBOOK (Am Bar 
Assn., 3rd Ed. 2019).

https://www.americanbar.org/groups/family_law/
www.nclamp.gov
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DEPARTMENT
DIVORCE CLIENTS

Needed Advice for Those Getting Divorced

BY BARBARA SHAPIRO

Whether you’re an attor-
ney, CPA, or CDFA, it 
is easy to lose sight of 

the fact that regardless of which 
party initiated the divorce, it is 
a traumatic experience causing 
a great deal of stress and angst. 
Divorce is a death not only of a 
relationship but also of a way of 
life. It is difficult under the best 
of circumstances, but if your cli-
ent is financially unsophisticated, 

the process is traumatizing. They 
are expected to make permanent 
financial decisions without any 
in-depth understanding of the 
possible ramifications. Oftentimes 
times they are frozen into indeci-
sion and generally unable to pro-
cess and retain the simplest bit of 
information.

FROZEN AND SCARED

We’ve all had clients that have 
that deer in the head lights look 
who can’t answer the most basic 
financial questions such as:

• How much does your 
spouse make?

• What is the mortgage 
payment?

• Do you have any 
investments?

Not to stereotype, but typi-
cally it is the woman who has 
chosen to abdicate her financial 
responsibility. How do you, as 
the lawyer, feel comfortable that 
she is making sound, rational 
long-term decisions?

INEXPERIENCED AND 
EMOTIONAL

Research indicates that 70% 
of financial decisions are made 

emotionally. While that may not 
be the end of the world, if you’re 
buying a new shirt, it can be dev-
astating if you are dividing assets 
in a divorce. The unsophisticated 
spouse is being asked to make 
long-term decisions with little 
or no true understanding of the 
ramifications of those decisions. 
It is not the job of the attorney to 
explain the difference between a 
stock and a bond, plus what are 
the tax ramifications in selling 
different types of securities? Nor 
is it in their responsibility to tell 
a client when/how they receive 
Social Security. The job of the 
attorney is to make sure their cli-
ent is legally getting a fair deal.

Seventy percent of financial 
decisions are made 
emotionally.

Many divorcing clients seek 
out therapists that help them 
through the emotional trauma of 
divorce. The therapist’s job is not 
to recommend whether it makes 
long-term financial sense to trade 
retirement assets for the house.

SMART FINANCIAL 
DECISIONS

More often than not, a 
Certified Divorce Financial 

Barbara Shapiro is the 
President of HMS Financial 
Group located in Dedham, 
Massachusetts. She is a Certified 
Financial Transitionist (CeFT™), 
CFP®, Certified Divorce Financial 
Analyst, and a member of the 
Financial Planning Association of 
Massachusetts. She is also co-author 
of “He Said: She Said: A Practical 
Guide to Finance and Money 
During Divorce.”

Her firm specializes in compre-
hensive financial planning with sub-
specialties in divorce and widowhood 
that assists clients’ transition from 
marriage to independence with peace 
of mind and confidence. Learn more 
at HMS-Financial.com.

Securities and Advisory Services 
offered through Cadaret, Grant & 
Co., Inc., a Registered Investment 
Advisor and Member FINRA/SIPC. 
HMS Financial Group and Cadaret, 
Grant & Co., Inc. are separate 
entities.
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Analyst (CDFA) should be part 
of the team. It is their job to do 
the calculations, and then along 
with the attorney and CPA, to 
determine what, from a financial 
perspective, maybe the best way 
to divide the assets.

Do you have any 
investments?

In many cases, the unsophisti-
cated spouse is still making far-
reaching decisions without any 
depth of knowledge. Oftentimes 
it is the CDFA who educates the 
client on what the marital estate 
currently consists of, helps them 
understand the financial ramifi-
cations keeping a particular asset 
such as the house.

MORE ADVANCED 
ASSISTANCE

Some CDFAs have additional 
training as a Certified Financial 
Transitionist. A CeFT is some-
one who worked in the financial 
industry at least five years and 
is trained to help people through 
transition.

How can a Financial 
Transitionist help in the divorc-
ing process?

• Help the other profession-
als understand the best 
way to communicate with 
the client.

○ How do you prefer to 
receive information?

• Do you prefer to 
communicate by 
phone or email?

• Do you retain 
information more 
easily if you see it 
visually or hear it?

○ Knowing how to com-
municate with the client 
is critical when work-
ing with an unsophis-
ticated spouse. Cleary, 
in order to make ratio-
nal choices, the client 
needs to understand 
what that asset is sup-
posed to accomplish—
i.e., a stock is ownership 
in a company. If you 
own a growth stock, 
you want it to go up in 
value by increasing its 
share price. A bond is 
a debt instrument that 
will pay you a divi-
dend semi-annually. A 
growth stock should 
increase in value, where 
a bond will pay you an 
income stream. If some-
one is a visual learner, 
just verbally telling 
them the difference will 
not stick.

• In working with 
the client asking 
transition ques-
tions will help the 
client prioritize 
what is important 
to them

○ Help me understand 
what is most impor-
tant to you.

• In the divorc-
ing process, 
what needs to be 
protected?

• i.e., my kids

○ What do you need to 
let go of?

• The idea that we’ll retire in 
5 years, sell our house and 
move to warm weather

○ What new needs to be 
created?

• How and where 
I’m going to live 
going forward?

• Is keeping the 
house a good idea 
for me or am I bet-
ter off with cash?

• Another technique that the 
Sudden Money Institute 
developed to help a client 
move forward is creating a 
decision free zone, which 
is a process of prioritizing 
decisions.

○ What needs to be 
decided/completed 
now?

• Filing for retire-
ment benefits and 
making sure insur-
ances are in place

• Paying taxes on 
time

○ What needs to be 
accomplished soon?

• Creating a finan-
cial plan to know 
what is needed 
and is possible

○ What decisions can be 
postponed until the 
client has more time to 
plan
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• Buying a second 
home

Incorporated in the process 
of helping the client make deci-
sions is teaching them—at their 

pace—what financial assets they 
have, why they may have had 
them, and what the goal of the 
holding may be.

If the client understands 
their financial situation and 

participates in making the deci-
sions, it makes the divorcing 
process easier for the team, your 
client, and hopefully the family 
unit.



98

DEPARTMENT
FAMILY LAW PRACTICE

What’s Your Game Plan?

BY GREGORY S. FORMAN

Material for South 
Carolina Family Court 
Hot Tips, September 

2016
Per Wikipedia, “The terms 

tactic and strategy are often 
confused: tactics are the actual 
means used to gain an objective, 
while strategy is the overall cam-
paign plan, which may involve 
complex operational patterns, 
activity, and decisionmaking that 
lead to tactical execution.

In any litigation, the confusion 
of tactics with strategy can pre-
vent a client from achieving his 
or her goals. From goals, strategy 
develops; from strategy, tactics 
develop. If one employs tactics 
without first developing strat-
egy, or if one develops a strategy 
without realistic tactical means 
to effectuate that strategy, one is 
unlikely to achieve one’s client’s 
goals—other than from random 
luck.

This lecture topic was inspired 
by a young colleague asking 
me for advice about a Rule 60 
motion she had filed, seeking to 
vacate a court-approved agree-
ment. When I asked her what her 
plan was to achieve better results 
for her client if the court vacated 
the agreement, this attorney had 
no answer. This attorney knew 
the client’s goal—get a better 
result than the agreement. This 
attorney knew tactics—file a Rule 
60 motion to vacate the agree-
ment. What this attorney lacked 
was a strategy to achieve the cli-
ent’s goal.

Two examples of how goals 
lead to strategy lead to tactics: 
In a divorce case, a client’s goal 
may be to obtain alimony. The 
strategy an attorney may employ 
to achieve that goal might be 
to prove the client was the sup-
ported spouse, prove the other 
spouse is at fault in the breakup 
of the marriage, use this informa-
tion to obtain substantial spousal 

support at the temporary hear-
ing, and negotiate an agreement 
or try the case from a position of 
strength. The tactics to develop 
the strategy might be obtaining 
a private investigator to prove 
the opposing party’s adultery, 
develop evidence of both parties’ 
incomes and the client’s needs, 
and then file for a fault divorce 
and seek spousal support at the 
temporary hearing.

Where a client’s goal is to 
change child custody, the strat-
egy might be to prove educa-
tional neglect by the custodial 
parent. The tactics to develop 
that strategy might be to obtain 
affidavits from the child’s teach-
ers and school administrators 
documenting the opposing par-
ty’s failure to address the child’s 
educational problems and the 
client’s interest in remedying 
these problems, and then seek a 
temporary hearing to change cus-
tody on that basis.

At the initial conference with a 
client, one should start by deter-
mining the client’s goals. After 
doing so, one should determine 
the legal and factual basis that 
might be used to achieve these 
goals—the strategy. A client who 
seeks to reclaim custody of a 
child based on the claim, “I am 
the mother,” might have a poten-
tial claim if custody resides with 
a third-party. However, if the 
child resides with the father, this 
client’s basis to change custody 
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Carolina, with an emphasis on 
divorce, child custody, and child 
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in South Carolina Lawyer. He has 
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County Family Court bar on inex-
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custody, for the National Business 
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opments in family law and for the 
South Carolina Bar, Continuing 
Legal Education Division, on child 
custody, joint legal custody, domes-
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before the South Carolina Family 
Court judges on “Constitution 
Limitations on Family Court 
Authority” and “Economic Analysis 
of Relocation Cases.”
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will be unavailing. The first step 
in any initial consult is to deter-
mine whether there is a strategy 
or strategies that might realisti-
cally achieve that client’s goals.

The next step is to determine 
the tactics that might be used 
to effectuate that strategy. For 
example, a custody modifica-
tion case based on educational 
neglect will be much simpler if 
the child’s educators will provide 
affidavits indicating the custodial 
parent is indifferent to remedy-
ing a child’s serious educational 
problems but that the other par-
ent has shown an active interest 
in remedying these problems. In 
that circumstance, obtaining affi-
davits from these witnesses, set-
ting a temporary hearing upon 
filing a custody modification 
case, getting custody changed on 
a temporary basis, and attempt-
ing to negotiate a final resolution 
from a position of strength might 
be a workable strategy.

However, if these witnesses 
will not supply affidavits, one 
will likely have to file a cus-
tody modification case, obtain 
an order of discovery, notice 
and take the depositions of 
these educational providers, 
and hope that these educational 
providers do not mute their con-
cerns about the custodial par-
ent while being deposed, before 
one can set a temporary hearing 
that might realistically change 
custody.

While the goals and strategy 
aren’t different for these two 
scenarios, the differing tactics 
will likely require different ini-
tial retainers (the second sce-
nario will require a lot more 
work than the first) and have 
different likelihoods of success 
(the first scenario is more likely 
to achieve the client’s goals than 
the second). In the second sce-
nario, the client might consider 

narrowing goals or changing 
the strategy to achieve these 
goals. However, if one doesn’t 
consider goals, strategy, and tac-
tics at the initial consultation, 
how can one quote a reasonable 
retainer?

One often encounters tempo-
rary hearings in which a litigant 
submits numerous affidavits 
that have no consistent theme 
and tell no coherent story. While 
it is a useful tactic to have a cli-
ent gather up initial witness 
statements to turn into tempo-
rary hearing affidavits, obtain-
ing these statements without 
first developing the themes 
these statements should stress—
i.e., strategy—is largely wasted 
effort. Better to have a few affi-
davits that provide a compelling 
explanation of why the court 
should grant the client his or her 
requests, than to have numerous 
affidavits that merely praise the 
client and damn the opposing 
party. However, to do this, one 
has to develop a strategy as to 
what the client is attempting to 
communicate to the court and 
one has to have the client under-
stand the strategy well enough 
the help implement it.

Throughout the case, one 
should continually be adjusting 
goals, strategy, and tactics. If the 
tactics one intended to effectu-
ate the strategy cannot success-
fully be deployed (perhaps a vital 
witness will not cooperate or the 
evidence does not demonstrate 
what the client anticipated), one 
can either change tactics (develop 
a different way to effectuate the 
same strategy), change strat-
egy (develop a different strat-
egy to achieve the client’s goals) 
or change goals. If the strategy 
one has developed isn’t working 
(perhaps, despite obtaining all 
the affidavits one sought for the 
temporary hearing, the court did 

not change custody), one might 
consider changing, or augment-
ing, the strategy, or reducing the 
client’s goals. Blindly following 
a strategy that isn’t achieving the 
anticipated results or employing 
that strategy when it is clear that 
the tactics to employ that strategy 
are not working is bad lawyering.

An attorney who files a child 
support modification case based 
on an increase in the other par-
ent’s income without any plan 
on how to prove the increased 
income, is engaging in strategy 
without tactics. An attorney 
who approaches a modification 
case by filing a motion for tem-
porary relief with the complaint, 
gathering up whatever affida-
vits the client can obtain, and 
hoping for the best, is engaging 
in tactics without strategy.

Don’t engage in tactics with-
out having a clear strategy. In 
litigating family court cases, the 
confusion of tactics and strategy 
can cause attorneys to waste cli-
ent funds without furthering cli-
ent goals. While tactics can be a 
strategy—when the strategy is 
to exhaust the opposing party 
through litigation to the point 
where (s)he gives up—it’s rarely 
a productive strategy, and likely 
an unethical one.

Strategy and tactics, a “game 
plan,” are both required to 
achieve the client’s goals. The 
first question an attorney should 
answer before quoting a retainer 
is “what’s the game plan?” Until 
that question is answered, one 
cannot even intelligently deter-
mine what retainer one might 
quote because one does not 
know what initial work the case 
will entail. An attorney without 
a “game plan” is wasting the cli-
ent’s time and money and may 
be destroying the client’s only 
opportunity to achieve other-
wise achievable goals.
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DIVORCE QUIZ

COMMITMENT CEREMONY AS REMARRIAGE?
Did the wife’s commitment ceremony to her new partner constitute remarriage that would trigger 
spousal-support-termination provision of the divorce judgment? See Divorce Quiz Answer, on p. 102.

DIVORCE QUIZ

WAS A NO-FAULT DIVORCE UNCONSTITUTIONAL?
Was a no-fault divorce unconstitutional on religious grounds? See Divorce Quiz Answer, on p. 102.

DIVORCE QUIZ

ALIMONY DESPITE ALLEGED FAULT?
Did the wife’s alleged desertion and cruelty preclude her from seeking an award of spousal support? 
See Divorce Quiz Answer, on p. 102.
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RELATED ACTIVITIES; MILITARY PENSION—POST MARITAL SERVICE; PERSONAL 
INJURY SETTLEMENT; SUPERVISED PARENTING TIME . . .

BY RON BROWN

1. Can a court award alimony despite the alleged fault of the recipient?

2. Does a commitment ceremony constitute a “remarriage?”

3. Was a no-fault divorce unconstitutional?

4. Was the growth in a separate inheritance marital?

5. Was veteran’s disability benefits “gross income?”

6. Was a child’s horse-related extracurriculars covered child support?

7. Was a personal injury award separate property?

These questions and others that arise in the daily practice of Family Law are answered in the 
Fairshare Cases section of this issue of the American Journal of Family Law (AJFL). They are from Arizona, 
Connecticut, Florida, Illinois, Indiana, Michigan, Nebraska, New York, North Dakota, Pennsylvania, 
and Virginia.

The AJFL welcomes recommendations from readers for this Feature.
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DIVORCE QUIZ

ANSWER
No, according to a Virginia Court of Appeals decisions. In Wyatt v Wyatt, 2019 WL 4773133 (Va. 1979), 
the husband contended that the wife’s desertion and cruelty should have barred her from receiving 
spousal support. Although the court did not award spousal support, it added that she could reserve 
the right to receive support in the future.

DIVORCE QUIZ

ANSWER
No, according to a recent Michigan Court of Appeals decision.

In Lueck v Lueck, 939 NW2d 729 (Mich App 2019), after 29 years of marriage, the parties entered into 
a consent divorce settlement agreement awarding the wife $10,000/month for 10 years (120 months). 
The wife then participated in a “commitment ceremony” performed at her church. She considered her-
self a “spiritual person,” did not want to “live in sin;” therefore, she decided to have a “private prayer 
ceremony” without guests or witnesses.

In Michigan, a marriage license was required to recognize a “legal marriage” and to obtain certain 
legal rights and obligations that came with marriage. Michigan did not recognize common-law mar-
riage. Michigan law required a marriage license to have their union recognized as a “legal marriage.”

DIVORCE QUIZ

ANSWER
No, according to a recent Pennsylvania appellate decision.

Pankoe v Pankoe, 222 A3d 443 (Pa Super 2020), rejected the husband’s argument that the state’s 
divorce statute violated both the Establishment Clause and his due process rights. The court explained 
that contrary to the husband’s beliefs, trial courts were not entitled to grant divorces based solely on an 
individual’s “viewpoint.” The divorce statute provided for a no-fault divorce only after a party filed 
an affidavit alleging the couple lived separate and apart for the requisite amount of time and affirmed 
the marriage was irretrievably broken. If the non-filing party objected, the trial court was then required 
to determine whether (1) the parties had been living separate and apart for the prescribed amount of 
time; and (2) the marriage was irretrievably broken.

In this case, the Master found, and the trial court agreed, that the marriage was indeed irretriev-
ably broken. The trial court did not; the husband suggested simply accepting the wife’s “viewpoint.” 
Instead, it reviewed her testimony and the Master’s recommendations and determined that she met her 
burden of proving the marriage was irretrievably broken.
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ADMISSIBILITY OF MISSING POSTNUPTIAL AGREEMENT

Admission of a miss-
ing postnuptial agree-
ment into evidence was 

reversed by a New York court. In 
Mutlu v Mutlu, 115 NYS3d 339 (2nd 
Dept 2019), the wife sought equi-
table distribution of the marital 
property pursuant to a postnup-
tial agreement allegedly executed 
by the parties. For a nonjury 
trial, the wife offered a copy of 
the postnuptial agreement into 
evidence, claiming that she did 
not have the original and did 
not know its whereabouts. The 
husband objected and contended 
that he did not sign the document 
and that none of the signatures on 
the document were his. The court 
granted the wife’s application 
and admitted a copy of the post-
nuptial agreement into evidence. 
But, this ruling was reversed on 
appeal.

BEST EVIDENCE RULE

The rule served mainly to pro-
tect against fraud, perjury, and 
inaccuracies derived from faulty 
memory. Secondary evidence of 
the contents of an unproduced 
original may be admitted upon 
threshold factual findings by 
the trial court that the propo-
nent of the substitute sufficiently 
explained the unavailability of 
the primary evidence and had 
not procured its loss or destruc-
tion in bad faith. Loss may be 
established upon a showing of 
a diligent search in the location 
where the document was last 
known to have been kept, and 
through the testimony of the per-
son who last had custody of the 
original. The more important the 
document was to the resolution 
of the ultimate issue in the case, 

the stricter the requirement of 
establishing its loss.

The more important the 
document, the stricter the 
requirement of loss.

In this case, the wife merely 
testified that she did not possess 
the original postnuptial agree-
ment and that she believed it was 
either lost or stolen. Given the 
significance of the agreement to 
the issue of equitable distribution, 
the husband’s allegations that his 
purported signature on the docu-
ment was forged, and the wife’s 
failure to adequately explain the 
unavailability of the original doc-
ument, it was ruled determina-
tive. A new trial was ordered.
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IMPERMISSIBLE DOUBLE COUNTING

The trial court impermis-
sibly double-counted the 
value of the husband’s 

businesses for purposes of prop-
erty division and spousal sup-
port awards, the Connecticut 
Court of appeals has held. In 
Oudheusden v Oudheusden, 209 
A3d 1282 (Conn App 2019), the 
self-employed husband owned 
two businesses and had gross 
annual income of $550,000; the 
combined value of the two busi-
nesses was $904,000. The court 
awarded the wife alimony of 
$18,000 per month. With respect 
to the two businesses, the hus-
band was to retain 100-percent 
ownership but was ordered to 
pay the wife 50 percent of their 
fair market value ($452,000).

ARGUMENTS OF BOTH 
PARTIES

On appeal, the husband 
argued that the court improperly 
awarded the wife alimony from 
income that was generated by his 

two businesses and also awarded 
her 50 percent of the value of 
those businesses. The wife coun-
tered that an impermissible dou-
ble-dip would have occurred 
here only if the trial court had 
given 100 percent ownership of 
the businesses to the wife and 
then ordered the husband to 
pay alimony based on income 
from an asset he no longer had 
as a result of the transfer making 
compliance impossible.

The court ignored the 
economic relationship.

The appellate court agreed 
with the husband that the trial 
court effectively deprived the 
husband of his ability to pay the 
$18,000 monthly alimony award 
by also distributing to the wife 50 
percent of the value of his busi-
nesses from which he derived 
his income. This court elabo-
rated that the general principle 

was that a court may not take 
an income-producing asset into 
account in its property division 
and also award alimony based on 
that same income.

Thus, the trial court failed to 
take into account that the hus-
band’s annual gross income, 
which the court determined to 
be $550,000, was included in 
the fair market value of his two 
businesses. The determination 
of the husband’s income flowed 
solely from his businesses. 
Nevertheless, the trial court 
awarded the wife 50 percent of 
the $904,000 fair market value of 
the businesses and awarded the 
wife $18,000 per month in life-
time alimony. According to the 
court, “These orders ignored the 
economic relationship between 
the value of the businesses and 
the [husband’s] ability to earn 
income,” because the businesses 
provided the only significant 
stream of income by which the 
husband could meet his alimony 
obligations.
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HORSE-RELATED ACTIVITIES EXTRACURRICULAR

The parties’ daughter’s 
horse-related activities 
were deemed extracur-

ricular for which the father was 
ordered to pay half the expenses, 
by an Illinois appellate court. 
Marriage of Hamilton, 128 NE3d 
1237 (Ill App 2019), explained 
that activities were intended to 
enhance their daughter’s educa-
tional development, as she pur-
sued her goal of becoming an 
equine veterinarian. In particu-
lar, her participation in contests 
where she answered questions 
about hippology or gave speeches 
about horse-related topics was an 
activity that was inherently edu-
cational in nature, even though it 
may not be directly related to her 
current school curriculum.

PRE-MARITAL MILITARY 
SERVICE PENSION

A Florida appellate court 
affirmed that the wife was enti-
tled to a portion of the husband’s 
pension attributable to his pre-
marital years of military service.

Martin v Martin, 276 So3d (Fla 
App 2019). This was a matter of 
first impression.

CHILD’S DEVELOPMENTAL 
NEEDS

Awarding primary physi-
cal custody of the child to the 
mother due to her develop-
mental needs and the ability 

of each parent to meet those 
needs was affirmed by the North 
Dakota Supreme Court. Vetter v 
Vetter, 938 NW2d 417 (ND 2020), 
explained that the wife was the 
child’s primary caretaker because 
of the father’s work schedule.

The mother had been con-
victed of child abuse.

PERSONAL INJURY 
SETTLEMENT SEPARATE

The husband’s personal 
injury settlement for two auto-
mobile accidents was his sepa-
rate property, according to an 
Arizona Court of Appeals deci-
sion. Hefner v Hefner, 456 P3d 20 
(Ariz App 2019), reversed the 
trial court which found these 
awards to be community prop-
erty. The appellate court found 
the personal injury settlements 
presumptively separate property, 
and that the wife had the burden 
to show otherwise. Because the 
husband’s separate property—
his body—sustained the injury, 
the presumption was that any 
proceeds awarded to him for his 
“cause of action” remained his 
separate property until proven 
otherwise by the non-injured 
spouse.

GROWTH IN SEPARATE 
INHERITANCE MARITAL

The growth in value of 
investment accounts derived 

from the husband’s cash inheri-
tance, was marital property, the 
Nebraska Supreme Court has 
held. White v White, 938 NW2d 
227 (Iowa 2020), explained that 
under the active appreciation 
rule, the husband had the bur-
den to prove that the growth 
was not due to the active efforts 
of either spouse, which he failed 
to do.

VETERAN’S DISABILITY 
BENEFITS GROSS INCOME

The husband’s veteran’s dis-
ability benefits were part of his 
gross income for child support 
purposes, a Virginia appellate 
court has ruled. Alwan v Alwan, 
830 SE2d 45 (Va App 2019), 
explained that veteran’s benefits 
were specifically mentioned in 
the statutory definition of “gross 
income.”

EXPIRATION OF STIPULATED 
SETTLEMENT?

The issue in a recent Oregon 
appellate decision was whether 
a stipulated settlement that was 
reduced to a separation judgment 
automatically expired or ceased 
to have any legal effect if the par-
ties did not trigger a dissolution 
proceeding within 24 months or 
two years of entry of the separa-
tion judgment.

Marriage of Randle, 445 P3d 
1271 (Or App 2019), answered 
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that the agreement did not expire 
under these circumstances. The 
judgment of separation explic-
itly provided that it was “unlim-
ited” in duration, and there 
was nothing in the stipulated 
settlement that set an expira-
tion date. Moreover, the trial 
court acknowledged that at the 
time the stipulated settlement 
was entered into, neither party 
intended for it to expire two 
years after the judgment was 
entered.

LIFE INSURANCE 
AWARD—FINDINGS

A Florida trial court failed to 
make the necessary findings 
when requiring the husband to 
maintain a life insurance policy 
for the wife’s benefit, one of 
the state’s appellate courts has 
ruled. And, Fleming v Fleming, 
279 So3d 763 (Fla App 2019) also 
remanded for additional find-
ings and explanation a $200,000 
award of attorney’s fees.

SUPERVISED PARENTING 
TIME

An order requiring the 
father’s weekly parenting time 
to be supervised was warranted, 
according to the Indiana Court 
of appeals. T.R. v E.R., 134 NE3d 
409 (Ind App 2019), also found 
the evidence was sufficient to 
support the trial court’s order 
requiring the father to participate 
in a domestic violence course.
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