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A case pending before the Su-
preme Court is putting a new 
spin on the question, “What are 
you wearing?” In Sandifer v. U.S. 
Steel Corp., No. 12-417, a group 
of unionized steelworkers at a 
Gary, IN, factory claim that their 
employer violated the Fair Labor 
Standards Act by failing to pay 
them for time spent changing 
into flame-retardant suits, steel-
toed boots, hardhats, gloves, 
and other protective items, even 
though their union has agreed 
to exclude that time from the 
compensable workday. The case 
turns on whether the protective 
gear the employees wear can 
be considered “clothes” under § 
203(o) of the FLSA. 

Section 203(o)
Section 203(o) allows unions 

and employers to agree to ex-
clude from the compensable 
workday time spent by employ-
ees “changing clothes or wash-
ing at the beginning or end of 
each workday.” If an employer 
(or the law) mandates use of 
protective gear for an employ-
ee’s job and § 203(o) does not 
apply, more often than not the 
employee must be paid for his 
or her “donning and doffing” 
time pursuant to a line of case 
dating back to the Supreme 
Court’s 1956 decision in Steiner 
v. Mitchell. To take advantage of 

By Philip Segal

How do the fast-spreading “Right to be Forgotten” and “Ban the Box” ini-
tiatives affect employers looking to screen for criminal activity among 
their job applicants? Not only do they dictate if and when you are al-

lowed to do a criminal background check on a potential worker, but they have 
also prompted a new federal government push to punish investigators who take 
shortcuts and come up with the wrong information. 

Are you concerned that an applicant was convicted of arson ten years ago? In 
some places, it may be illegal to deny her a job because of that. Even if you can 
deny her the job, you could still get into trouble for refusing to interview her on 
the basis of that conviction.

the ‘Right to Be FoRgotten’
“Right to be Forgotten” is a movement gaining ground in Europe, where many 

public records are already less accessible than they are in the U.S. But now in the 
U.S. too, it seems that every week or two a new county, city or state is making 
it harder to ask about criminal backgrounds of prospective employees (or even 
current ones) by passing what are known as “Ban the Box” laws. 

Some groups such as the National Employment Law Project argue that an old 
conviction for arson or embezzlement should not keep applicants from being 
considered for most kinds of jobs. Even where looking at criminal records is al-
lowed, the Federal Trade Commission (FTC) and Equal Employment Opportunity 
Commission (EEOC) have been increasingly aggressive in going after real or 
suspected abuses of the law by employers who conduct their own background 
checks or who contract the searches out. 

While prospective employers need to exercise caution about illegally asking 
for or using information that is freely available, they face a separate hazard 

continued on page 2

continued on page 7
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just as large: the chance of being 
fed unreliable data by research or 
investigative companies that fail to 
check the accuracy of what they re-
port.

ARReSt vS. conviction: You 
MeAn theRe’S A DiFFeRence?

According to the EEOC, “there is 
no Federal law that clearly prohib-
its an employer from asking about 
arrest and conviction records.” The 
key is to know when you can ask, 
how far back in someone’s criminal 
history you can ask about, and how 
you use the results of your inquiry. 

The part of a criminal check that 
can cause the most problems is the 
failure to distinguish between ar-
rests and convictions. The EEOC 
advises: 

Since an arrest alone does not 
necessarily mean that an appli-
cant has committed a crime the 
employer should not assume 
that the applicant committed 
the offense. Instead, the em-
ployer should allow him or her 
the opportunity to explain the 
circumstances of the arrest(s) 
and should make a reasonable 
effort to determine whether the 
explanation is reliable.
Even if the arrest resulted in a 

conviction, that doesn’t necessar-
ily mean the applicant ought to be 
disqualified from the job. The EEOC 
has said that improper use of crimi-
nal history may sometimes violate 
Title VII of the Civil Rights Act of 
1964. This can happen, the EEOC 
says, when employers treat criminal 
history differently for different ap-
plicants or employees. 

Mug ShotS on the WeB
In talks with clients and while 

teaching CLE classes we argue as 
frequently as we can that it is highly 
irresponsible not to distinguish be-
tween an arrest and a conviction. 
Yet many investigators and websites 
make this mistake every day. Take 
websites including Mugshots.com, 
BustedMugshots.com and JustMug-
shots, from which mug shots appear 
in Google web or image searches. 
As The New York Times reported 
recently, the sites make money by 
charging between $30 and $400 to 
remove the image of people who 
may have been arrested and then 
released immediately or acquitted 
at trial.

Some states are trying to get rid of 
the mug shot sites, which are other-
wise legal to operate. Oregon and 
Georgia both have laws requiring 
sites to take down the images free 
of charge within 30 days for anyone 
who can prove they were exoner-
ated or their record was expunged. 
Utah has a law prohibiting sheriffs 
from giving mug shots to any web-
site that charges to delete them.  

It’s not just mug shot sites that give 
a person’s history the once-over-
lightly treatment: In the first ever 
Fair Credit Reporting Act case in-
volving mobile apps, the FTC settled 
in May 2013 with companies that 
created and sold smartphone appli-
cations purporting to allow potential 
employers to conduct criminal back-
ground checks on their employees.  
Among the accusations in the com-
plaint was that the companies failed 
to take reasonable steps to verify the 
accuracy of the information in the 
reports they provided.  

As we have often pointed out, 
there is no cheap and quick way 
to conduct a thorough, nationwide 
criminal background check. Other 
than law enforcement databases, a 
complete criminal check would cost 
over $1,000 in fees to state records 
authorities alone. The best you can 
usually do is to check with the state 
police or state court system in the 
states where someone most likely 
would have committed an offense.

Criminal Checks
continued from page 1

continued on page 5
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By Evie P. Jeang

The “Quiet Revolution” was coined 
to identify the gradual change of at-
titude about women entering the 
labor force, starting in the 1970s. 
However, little has been done to as-
sist women who choose to have chil-
dren while employed. As recently as 
2010, women comprised 49% of the 
total U.S. labor force, including 55% 
of all workers in high-paying man-
agement, professional, and related 
occupations. After Australia enacted 
new legislation in 2009, the United 
States remains as the only industri-
alized country without national paid 
maternity-leave laws, leaving itself 
in the company of countries such as 
Papua, New Guinea, and Liberia. 

More broadly, U.S. employment 
law had done little to protect work-
ers from job loss when circumstanc-
es demand family-necessitated time 
away from work. Even worse, only a 
few states, such as California, New 
Jersey, New York, Hawaii, Rhode Is-
land and Hawaii, have enacted their 
own programs to try to address 
this issue. And the length, dura-
tion and amount of wage coverage 
vary widely among these proactive 
states. For instance, some states will 
cover up to $1,000 per week, while 
others only cover $170 per week. 

PRogReSS in cAliFoRniA
The advent of CA SB761 and the 

recent approval of CA SB770 signi-
fies progress in the evolving quest 
to provide paid family leave for 
instances such as maternity leave. 

California has led the nation in this 
endeavor, and despite the challeng-
es along the way, should serve as 
a model for the federal government 
as to how to embark on a compre-
hensive paid family leave program. 
In addition, pitfalls to avoid can be 
identified when analyzing the past 
decade of reform concerning Cali-
fornia Paid Family Leave.

Although there is no national leg-
islation directly concerning paid 
family leave, there has at least been 
some progress in terms of some type 
of job-protected leave. The Family 
and Medical Leave Act (FMLA) was 
passed in 1993; it provides up to 
12 weeks of unpaid job-protected 
leave for women and men to attend 
to their own medical conditions or 
for family care. Unfortunately, FMLA 
only covers around half of all U.S. 
workers, and less than a fifth of all 
new mothers, (since it only applies 
to companies with more than 50 
workers), the key issue is that the 
leave is unpaid. Thus even workers 
who are covered often cannot afford 
to take advantage of it.

The California Paid Family Leave 
Act (PFLA) was established in 
2004, modeled after the California 
State Disability Insurance Program 
(SDI). It was the first legislation of 
any sort (state or federal) provid-
ing paid leave for family issues, and 
has been viewed as the next step 
in improving upon the FMLA. PFL 
provides up to six weeks of partial 
pay (55% of their usual weekly earn-
ings) for employees who take leave 
from work to care for a child, par-
ent, spouse, or registered domestic 
partner with a serious health condi-
tion or to bond with a minor child 
within one year of the child’s birth 
or placement in connection with 
foster care or adoption.

Much like SDI, PFL is funded 
through a payroll tax paid entirely 
by employees and is administered 
by the same state agency — the Em-
ployment Development Department 
(EDD). Therefore, there is should 
be no actual cost to employers. Like 
disability benefits, an employee 
who takes family leave can receive 
wage replacement of up to 55% of 

the individual's average weekly sal-
ary. All employees who pay into the 
State Disability Insurance Fund are 
covered by PFL. In addition, PFLA 
is available to biological mothers 
for six weeks in addition to the SDI 
benefits they may receive during 
pregnancy leave.

Besides the fact that FMLA is un-
paid and PFL is paid, PFL covers al-
most all workers and does not ex-
clude any employers on the basis 
of size. In addition, FMLA requires 
an employee to have worked for the 
company for at least 12 non-con-
secutive months and should have 
worked a minimum of 1,250 regu-
lar hours (not including overtime) 
for the company in the preceding 
12 months, while PFL only requires 
that the employee must have paid 
into SDI during the base period 
(usually six to 18 months prior to 
the claim). Therefore, it was thought 
that the passage of PFLA would in-
crease the numbers of workers tak-
ing advantage of job-protected par-
tial paid leave.

JoB PRotection
However, it appears that this has 

not entirely been the case. A re-
spected study found that nearly 37% 
of workers in a recent survey who 
needed leave and were aware of PFL 
nonetheless said they did not apply 
for benefits due to fear of employer 
retaliation. In addition to fear of ter-
mination, employee respondents re-
ported that they chose not to apply 
for PFL because they feared doing 
so might anger their employers or 
limit their future opportunities for 
advancement. This is a fundamental 
point that future federal legislation 
must address at the start, protecting 
workers from potential job loss.

Most importantly, the program 
did not create the right to a leave of 
absence — meaning that employers 
are not required to reinstate an em-
ployee after taking leave. As such, 
PFLA has not benefited workers to 
the extent it should have. Two other 
factors that were identified, which 
continue to hamper the program’s 
widespread effectiveness, are the 
confusion caused by overlapping 

Evie Jeang, managing partner of 
Ideal Legal Group, Inc., is a litiga-
tor practicing family law for more 
than 10 years. She can be reached 
at ejeang@ideallegalgroup.com or 
626-569-1882.

How the Federal 
Government Can 
Learn from the 
Evolution of CA’s 
Family Leave Act

CA SB 761 and 770

continued on page 4
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laws providing job protection for 
pregnancy disability and family and 
medical leave, and the limited defi-
nition of family member.

The lack of job protection is the 
overwhelming reason PFL has not 
been as successful as it could be. 
Not only is the employer not obliged 
to tell the employee her job is not 
protected when she takes leave, it 
is not obligated to provide notice 
of an impending termination due to 
this leave.

cooRDinAting PFl With 
FMlA

Coordinating PFL with FMLA can 
be complex and confusing to work-
ers, especially how to transition 
from one kind of leave to another 
and whether multiple types of ben-
efits can be used at the same time. 
It is true that combining can have a 
synergistic effect, such as using PFL 
with either CFRA (California Family 
Rights Act — see below) or FMLA, 
because that enables the leave to be 
job-protected. That is because the 
statute requires employees covered 
by job-protected leave laws to take 
PFL concurrently with that leave. 
Also, women who take state SDI for 
pregnancy-related disability benefit 
from the transition to PFL for post-
birth baby bonding, since women 
are automatically notified of their 
ability to take PFL after their preg-
nancy-related SDI leave runs out.

The definition of a family mem-
ber is quite narrow. It includes a 
parent, child, spouse or registered 
domestic partner. It does not in-
clude grandparents, in-laws, sib-
lings or extended family. This is a 
common issue because of the de-
crease in numbers of the tradition-
al two-parent family structure. The 
2010 U.S. census data showed that 
more than 1 million grandparents 
in California live with their grand-
children — and that nearly 30% are 
responsible for the care of those 
grandchildren. Moreover, non-
traditional families are even more 
common in low-income and minor-
ity communities, compounding the 

case that low income families are 
benefited less by PFL.

AMenDing the Bill: PRoS 
AnD conS

In response to these issues, Bill 
SB761 was proposed, which would 
amend PFLA, protecting workers 
who utilized PFL from potential 
loss of employment. This amend-
ment makes an employer liable for 
actual damages and appropriate eq-
uitable relief, including employment 
or reinstatement, if an employer or 
agent of an employer discharges or 
discriminates against an individual 
because he or she has applied for, 
used, or indicated intent to apply for 
or use, family temporary disability 
insurance benefits. It would allow 
an employee or applicant to bring a 
civil action seeking these remedies 
and if successful, the court may 
award the employee or applicant 
reasonable attorneys’ fees and costs. 
Consideration of this Bill has been 
extended for one year, though an-
other Bill (SB 770), which expands 
the definition of “family” to include 
grandparents, grandchildren, sib-
lings or parents-in-law, was signed 
into law on Sept. 24, 2013.

SB 761 has elicited strong opinions 
both for and against it. The strongest 
argument for the measure is the fact 
that PFL is so infrequently used, due 
to the reasons stated previously. SB 
761 should enable more employees 
to utilize PFL without fear of termi-
nation or discrimination. Proponents 
also argue that the lack of protec-
tion for PFL users disproportionately 
impacts low-wage workers who pay 
into the system, but who are less 
likely to qualify for job protection 
under other state and federal laws 
due to the lack of job security.

Other arguments for PFL and SB 
761 are that this type of legislation 
is actually good for business. Al-
lowing employees to access ben-
efits without fear of reprisal would 
benefit workers and their families, 
which contributes to a happier 
workplace and better job retention. 
Employers noted in the aforemen-
tioned survey that there was a posi-
tive or no noticeable effect on pro-
ductivity (90%), profitability (91%) 

and most importantly, employee 
morale (99%).

Those opposing the measure feel 
that this is a way for employees to 
defraud employers by asking for 
time off without actually using it 
for the correct reasons. In addition, 
by allowing employees to pursue 
litigation for discrimination imme-
diately, this bypasses the standards 
set in the California Family Rights 
Act (CRFA), which requires filing a 
complaint with the Department of 
Fair Employment and Housing. In 
addition, CRFA, which entitles eli-
gible employees to take up to 12 
work weeks of unpaid job-protect-
ed leave, only covers employees in 
companies with 50 or more employ-
ees who work within a 75-mile ra-
dius. CFRA can be viewed as Califor-
nia’s version of FMLA. In contrast, 
SB 761 applies to companies of any 
size, and opponents warn that em-
ployees of an employer with fewer 
than 50 employees would now be 
able to request six weeks of leave 
regardless of hours worked (while 
larger companies would still be 
subject to CRFA). Thus, employers 
would be hurt by the loss of worker 
hours.

FeDeRAl BillS
Over the past few years, several 

federal bills, such as the Family In-
come to Response to Significant 
Transitions Act (FIRST), have been 
proposed, though none have made 
it through Congress, mainly due to 
the concern of cost of these pro-
grams in the midst of an economic 
crisis. It has become clear that the 
shortcomings of FMLA could be 
remedied by a federal PFL program, 
and these bills did use California’s 
wage replacement provision as a 
model, but there is reluctance at 
this point to allocate federal funds 
for this.

In order to pass federal legisla-
tion, some things that would have to 
be done differently from California 
would include how to fund a nation-
al program and avoid the stigma of 
being a “welfare-type” program. Cali-
fornia’s PFL was built upon an ex-
isting temporary disability insurance 

CA Family Leave
continued from page 3

continued on page 5



January 2014 Employment Law Strategist  ❖  www.ljnonline.com/ljn_emplaw 5

program, which will not be possible 
with a federal program. It would be 
best to try to find an existing pool 
of funds to supply the federal pro-
gram.

Other lessons to learn from fam-
ily leave programs include studying 
the cases that were brought to court 
challenging the validity of those 
programs. The leading case chal-
lenging a FMLA regulation is the 
Supreme Court decision in Rags-
dale v. Wolverine World Wide, Inc., 
535 U.S. 81 (2002). The regulation 
at issue in Ragsdale provided that 
leave taken by an employee does 
not count against the employee’s 
FMLA entitlement if the employer 
did not designate the leave as FMLA 
leave. The decision held the regula-
tion invalid because it found it con-
trary to the FMLA’s intent. The Court 
reasoned that the regulation funda-
mentally interfered with the FMLA 
because it essentially relieved an 
employee of the burden of proving 
a real impairment.

Significantly, the Court found that 
its invalidation of the regulation 
was consistent with upholding a 

key provision of the FMLA: that an 
employee is entitled only to twelve 
weeks of leave in a 12-month peri-
od, not more. The Court found that 
that the 12-week provision was a 
key contested provision during the 
passage of the FMLA, so it should 
not be altered by one of the imple-
menting regulations. Several other 
lower courts also recognized the in-
validity of this particular regulation.

A second challenged regulation 
was 29 C.F.R. § 825.111, which de-
fines the conditions necessary to 
find an employee eligible for FMLA 
leave. In Harbert v. Healthcare Ser-
vices Group, Inc., 391 F.3d 1140 
(2004), the Tenth Circuit looked at 
29 C.F.R. § 825.111(a)(3), the pro-
vision defining the “worksite” of 
jointly employed employees. The 
regulation defined a joint employ-
ee’s “worksite” as the office of the 
primary employer “from which the 
employee is assigned or reports.”

The court found that the regula-
tion’s definition of “worksite” was 
“arbitrary, capricious, and mani-
festly contrary to the statute.” The 
court reasoned that the agency’s 
interpretation of “worksite” was in-
consistent with the purpose of the 
FMLA’s 50/75 provision, which was 

to ensure an employer has other 
employees available as temporary 
replacements during periods of 
FMLA leave. Just as in the other de-
cisions discussing contested FMLA 
regulations, this decision shows 
employers’ attempts to limit the 
coverage of the FMLA by challeng-
ing the validity of its implementing 
regulations.

As for PFL, incorporation of the 
content of the recent Senate Bills 
761 and 770 into any federal PFL 
would be prudent, providing more 
protection against job loss, as well 
as establishing a broad definition of 
what constitutes “family.”

concluSion
Understanding the progression of 

FMLA and CFRA to a PFL in Califor-
nia will make it easier to pass fu-
ture federal legislation to assist with 
workers who desire more work-life 
balance. The best aspects of Cali-
fornia PFL should be scrutinized, 
including SB761 and SB770, with 
avoidance of the pitfalls of this type 
of legislation, in order to bring the 
United States into line with the rest 
of the modern world by providing 
paid family leave.

CA Family Leave
continued from page 4

FcRA cRAckDoWn
Relying on unverified databases 

instead of admissible public records 
can cost you: The FTC sent warning 
letters this year to 10 background 
check companies that provide quick, 
cheap background reports stating 
that they may be violating the Fair 
Credit Reporting Act. The FTC said 
that, among other potential viola-
tions, the background check servic-
es had not taken reasonable steps to 
verify the accuracy of the informa-
tion contained in their reports.  

What makes a background check-
er reasonable in verifying informa-
tion? At the very least:
•	 Your investigator needs to 

find the actual public record 
on which a database is basing 

its assertion. To report that 
Robert L. Doe was arrested 
for arson without being able 
to say how his case was dis-
posed (Convicted? Acquitted? 
Pled to a lesser offence?) is 
simply unacceptable. The FTC 
thinks so too.

•	 You need to make sure that 
the Robert L. Doe in the re-
port is the same Robert L. 
Doe you are investigating. 
You take reasonable steps to 
check by using date of birth, 
an address, a photograph, a 
signature, or some other rea-
sonably compelling piece of 
evidence. Just taking at face 
value the word of a database 
or website is not enough.

•	 If you run out of time, money 
or both and you are not sure 
whether the public record of 
a bad act pertains to the per-

son you are investigating, say 
so. Tell your client you are not 
able to confirm whether the 
Robert Doe who was arrested 
is the same person being con-
sidered for a job. 

Investigators should never even 
start work on a pre-employment 
check until a prospective employee 
has signed a Fair Credit Report-
ing Act release. The FCRA instructs 
employers to advise a job appli-
cant in writing that a background 
check will be conducted (whether 
it’s a credit check, a criminal back-
ground check, or even a check just 
for civil litigation). The employer 
must obtain the applicant’s written 
authorization to obtain the records, 
and notify the applicant that a poor 
credit history or conviction will not 
automatically result in disqualifica-
tion from employment.

continued on page 6

Criminal Checks
continued from page 2

—❖—



6 Employment Law Strategist  ❖  www.ljnonline.com/ljn_emplaw January 2014

FineS
The price of violating this law can 

be steep. Ask HireRight Solutions, 
which was hit with $2.6 million in 
fines last year for violating the FCRA. 
Background screeners are supposed 
to provide their reports to job ap-
plicants if asked, and must reinves-
tigate disputed findings and then 
report on those to the applicant. 
(15 U.S.C. § 1681(g)(a); 15 U.S.C. 
§ 1681(i)(a)(1)(A) and 15 U.S.C. 
§ 1681(i)(a)(6). HireRight failed to 
do at least some of these things, ac-
cording to the complaint.

For jobs that will pay $75,000 a 
year or less, arrest records going 
back more than seven years may not 
be reported in a pre-employment 
check, but convictions from any date 
may be reported. There is a seven-
year limit on civil judgments and 
tax liens that may be reported, and 
a 10-year limit on bankruptcies. One 
kink in the law that helps employ-
ers is that if background researchers 
mistakenly report information they 
are not supposed to (for instance, 
a 12-year-old DWI conviction), em-
ployers may still consider that con-
viction in deciding whether or not 
to hire, according to the FTC.

If the background check gets to 
the point of doing interviews, Under 
the Fair Credit Reporting Act, a re-
port based on interviews needs to:
•	 Verify public record informa-

tion during the 30-day period 
before the report is issued;

•	 Confirm the accuracy of in-
formation obtained through 
interviews, unless the per-
son interviewed is the best 
source; and

•	 Avoid any inquiry that would 
violate federal or state equal 
employment laws.

the eeoc getS Active, then 
SlAPPeD BAck

Last year, the EEOC issued guid-
ance to employers when a PepsiCo 
bottling subsidiary settled with the 
agency for $3.1 million after being 
caught screening applicants who 
had been arrested, but never con-

victed. The agency went after the 
company because the policy dis-
proportionately affected some 300 
African-American applicants.

Even if an applicant turns out to 
have been convicted of a crime, the 
EEOC’s guidelines urge employ-
ers to consider the crime, its rela-
tion to an applicant’s potential job, 
and how much time that has passed 
since the conviction. The guidelines 
also recommend that employers re-
view each case individually, and al-
low applicants to show why they 
should be hired despite a convic-
tion.

This year, however, the EEOC was 
slammed in a memorandum opinion 
in federal court, when a judge firmly 
rejected the idea that the mere con-
duct of criminal background checks 
had an improper disparate impact 
on job applicants (EEOC v. Freeman, 
09-cv-02573, United States District 
Court for the District of Maryland, 
Memorandum Opinion 8/9/2013).

“Employers have a clear incentive 
to avoid hiring employees who have 
a proven tendency to defraud or 
steal from their employers, engage 
in workplace violence, or who oth-
erwise appear to be untrustworthy 
and unreliable,” the opinion said. 
“Careful and appropriate use of 
criminal history information is an 
important, and in many cases essen-
tial, part of the employment process 
of employers throughout the United 
States. … (E)ven the EEOC conducts 
criminal background investigations 
as a condition of employment for 
all employees, and conducts credit 
background checks on approxi-
mately 90% of its positions.” 

The court reasoned that by bring-
ing actions that appeared to ban the 
use of criminal checks at all, the 
EEOC placed companies in the po-
sition of having to choose between 
possibly hiring convicted felons and 
exposing them to potential liability, 
or else run the risk of an EEOC ac-
tion by using the public information 
of a criminal or fraudulent act. 

‘BAn the Box’ SWeePing the 
countRY

Beyond the FCRA and the EEOC, 
there are new state laws to worry 

about that may add extra restric-
tions on what investigators and em-
ployers can look at. In California, 
arrest records are completely off 
limits for pre-employment checks 
unless a conviction resulted. Even 
then, some convictions remain off-
limits too.

California’s “Ban the Box” law is 
just one example of state, city or 
county laws in more than 20 states 
and 51 cities around the country 
that limit to various degrees the 
kind of information about a person’s 
criminal past that can be reported to 
or used by prospective (or current) 
employers. 

A Wall Street Journal article this 
past summer featured the firing of 
a person in Richmond, CA, when 
his employer found out he had re-
cently served 16 months in prison 
for selling heroin. Another person in 
the article who served six months in 
prison for arson in 2009 was quoted 
as supporting Richmond’s new ordi-
nance that forbids city government 
from asking about any job appli-
cant’s criminal history. 

In all, 10 states restrict criminal 
background checks for job appli-
cants. Some allow the reporting 
of convictions but not arrests go-
ing back seven years; some such 
as Massachusetts and Washington 
make an exception for jobs that will 
pay $20,000 or above. In Califor-
nia, no criminal activity older than 
seven years may be reported on job 
applicants. The same restriction in 
California goes for unsatisfied judg-
ments, paid tax liens, and accounts 
placed for collection.

In some cities such as New York, 
criminal history may not be the 
subject of an inquiry to certain city 
job applicants during the initial ap-
plication or interview. In Buffalo, 
most private- sector employers with 
15 or more employees may not in-
quire about criminal history of ap-
plicants. Exceptions are for licensed 
trades or professions; and jobs that 
include supervising the young, the 
elderly, or any physically or mental-
ly disabled. This is not unusual: In 
most such laws around the country,  

Criminal Checks
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§ 203(o), either the terms of a col-
lective bargaining agreement or a 
custom or practice under a collec-
tive bargaining agreement must pro-
vide for that time to be excluded. 
The section, which was passed in 
1949 as part of a package of FLSA 
amendments known as the “Portal-
to-Portal Act,” was intended to allow 
unions and employers to use the 
compensability of certain pre- and 
post-shift activities as a bargaining 
chip in their negotiations. 

Despite the age of this provision, 
the scope of § 203(o) has remained 
an area of uncertainty, due in large 
part to the U.S. Department of La-
bor’s (DOL) failure to take a consis-
tent position. In the 1990s, the DOL 
issued a pair of opinion letters nar-
rowly construing the term “clothes” 
to exclude “protective safety equip-
ment typically worn in the meat 
packing industry, such as mesh 
aprons, plastic belly guards, mesh 
sleeves or plastic arm guards, wrist 
wraps, mesh gloves, rubber gloves, 
polar sleeves, rubber boots, shin 
guards, and weight belts.”

In 2002, the Bush administration 
reversed that Clinton-era guidance, 
opining that even cumbersome pro-
tective gear could be considered 
clothes. The DOL subsequently 
confirmed its broader reading of 
the statute in a 2007 opinion let-
ter. However, in an unsolicited 2010 
“Administrator’s Interpretation,” the 
DOL changed position yet again, 
declaring that “the § 203(o) exemp-
tion does not extend to protective 
equipment worn by employees that 
is required by law, by the employer, 
or due to the nature of the job.”

the Sandifer cASe
The plaintiffs in Sandifer filed 

suit in the Northern District of In-
diana arguing both that § 203(o) 
should exclude from the definition 

of “clothes” any items intended to 
protect the worker from “workplace 
hazards,” and that the time spent 
walking from their locker rooms to 
their work stations should also be 
compensable time because it oc-
curred after the start of the “con-
tinuous workday.” The district court 
partially agreed, holding that the 
plaintiffs’ gear was clothing and 
excludable from compensable time 
pursuant to an agreement with the 
plaintiffs’ union, but that their walk-
ing time might still be compensable, 
reasoning that changing clothes 
could still trigger the start of the 
compensable workday even though 
that activity itself was excludable 
under § 203(o).

The Seventh Circuit affirmed in 
part, finding that most of plainiffs’ 
gear was clothing and thus covered 
by § 203(o), and that the few re-
maining items — such as earplugs 
and goggles — took so little time to 
put on that the time could be ex-
cluded as de minimis. The Appeals 
Court then went on to determine 
that only compensable activities can 
begin the continuous workday, and 
that plaintiffs therefore were not 
entitled to compensation until they 
reached their workstations and be-
gan working. 

The Supreme Court subsequently 
granted certiorari. However, despite 
the fact that Seventh Circuit’s “con-
tinuous workday” ruling potentially 
affects a broader range of employ-
ers, since it at least arguably applies 
to time excluded pursuant to the 
commonly used de minimis excep-
tion as well as § 203(o), the Supreme 
Court only agreed to review the part 
of the Seventh Circuit’s decision re-
garding the definition of “clothing.” 

After the parties submitted their 
briefs to the Court, to most observ-
ers’ surprise, the U.S. Solicitor Gen-
eral’s Office filed an amicus brief 
that once again changed the Gov-
ernment’s position on the scope of 
§ 203(o). Although the DOL had 
filed an amicus brief at the Seventh 
Circuit on behalf of the plaintiffs, 
the Solicitor’s office came down on 
the side of U.S. Steel, arguing that 
the gear at issue in the case — with 

a few minor exceptions — should 
be considered clothing. The amicus 
brief mentioned the 2010 Adminis-
trators Interpretation only in a foot-
note, urging without explanation 
that the Court decline to follow it. 

oRAl ARguMent
At the Nov. 4, 2013 oral arguments 

in the case, two things seemed ap-
parent: First, the Justices intend 
to create a broad rule rather than 
simply decide whether the specific 
items worn by the steelworkers in 
this case are “clothes.” Second, nei-
ther of the parties’ proposals has im-
pressed the Court. Even the liberal 
justices found significant problems 
with the Plaintiffs’ proposal. For 
example, Justice Sotomayor took is-
sue with the fact that Plaintiffs’ ap-
proach would exclude “things that 
look like clothes,” and Justice Gins-
burg similarly commented that a 
photograph of the gear in the record 
“look[ed] like clothes” to her. Justice 
Kagan asked why there should be a 
distinction between items required 
by an employer for sanitary reasons 
and items required in order to pro-
tect the employee. 

Counsel for U.S. Steel argued that 
the Court should consider all items 
with the purpose of covering the 
body to be “clothes,” but also went 
further, arguing that in determining 
what activities fall under § 203(o), 
the Court should look at the en-
tirety of the block of time in which 
employees are “changing clothes” 
rather than focus on the individual 
items. This approach would sweep 
in not only actual changing time, 
but also the time it takes to open 
one’s locker and close it back up 
again.

Justice Scalia bristled at this sug-
gestion, stating that the approach 
advocated by the Government in its 
amicus brief was more “principled” 
because it adhered to the statu-
tory term, “clothes.” Justice Breyer 
quipped that U.S. Steel’s approach 
would create a category of “con-
structive clothes” that are not really 
clothes.

Although Justice Breyer’s com-
ment received laughs from the 

continued on page 8
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courtroom, it was not in fact very 
far from the position the U.S. So-
licitor General’s Office advocated. 
The Solicitor’s Office, argued that 
most, but not all, of the gear worn 
by the plaintiffs should be consid-
ered “clothes.” With respect to non-
clothing items like ear plugs, the 
Government urged the Court to ig-
nore the Seventh Circuit’s holding 
that the time spent putting on such 
gear at issue constituted de minimis 
time and to create a new category of 
items that are “ancillary” to clothes-
changing instead. The Assistant So-
licitor expressed concern that the 
Seventh Circuit’s ruling disrupts cur-
rent law limiting what can be con-
sidered de minimis time.

For example, some courts have 
held that the de minimis doctrine 
only applies to activities that are 
not regularly repeated. This may ex-
plain the administration’s decision 
to abandon the 2010 Administrator’s 
Interpretation — the administration 
may have believed that its earlier 
hard line was likely to be rejected 
by the Court, and that a wholesale 
affirmance of the Seventh Circuit’s 

decision would abrogate this line of 
cases. The administration also may 
have been concerned that rejection 
of the Administrator’s Interpretation 
would have created unfavorable 
precedent with respect to the level 
of deference to be afforded to DOL 
interpretations, especially following 
the Supreme Court’s 2012 decision 
in Christopher v. SmithKline Bee-
cham Corp, which refused to give 
deference to a position advanced by 
the DOL in an amicus brief. 

Surprisingly, the DOL’s turnabouts 
on the scope of § 203(o) received 
almost no discussion. Only Jus-
tice Kagan mentioned this history 
in passing, asking plaintiffs’ coun-
sel in an almost rhetorical manner 
why the DOL had never attempted 
notice-and-comment rulemaking on 
the issue. 

In contrast, another aspect of 
§ 203(o) received unexpected atten-
tion. Plaintiffs’ counsel theorized in 
response to a question from Jus-
tice Breyer that the AFL-CIO had 
joined plaintiffs’ cause, rather than 
argue for a broader interpretation of 
§ 203(o) as a means to obtain great-
er freedom in bargaining, because 
courts had interpreted the “custom 
and practice” language of the pro-

vision too broadly, tying the hands 
of unions that failed to object im-
mediately to non-payment. Counsel 
for U.S. Steel argued that plaintiff’s 
characterization of the case law re-
garding this language was incorrect, 
but Justice Breyer nonetheless re-
turned to that concept several times 
during the course of the arguments 
even though the “custom or prac-
tice” language was not directly at 
issue. 

WhAt’S next?
It its likely to be several months 

before the Court issues its decision, 
but the Court seemed most likely to 
adopt a middle-of-the-road rule that 
excludes some “accessory” items 
like glasses, but includes clothing 
that protects against workplace haz-
ards. The Court’s decision may also 
extend beyond the narrow defini-
tional issue at hand and touch upon 
the “custom or practice” language 
of § 203(o) or the de minimis doc-
trine. The latter issue in particular 
would significantly expand the po-
tential application of the decision, 
as the de minimis doctrine is com-
monly relied upon by employers of 
all types. 

certain “sensitive” jobs such as po-
lice officers and teachers may still 
be subject to criminal checks, which 
are mandatory under federal law or 
state laws.

Ohio and Texas come at the issue 
from the other direction. They have 
laws protecting employers from tort 
liability when they hire ex-offenders. 

But would not asking about crimi-
nal history guarantee that the issue 
would never come up? Certainly 
not. Suppose a reference mentioned 
it? We often like to call people who 
are not listed as references by ap-

plicants, because we think you get 
a more balanced idea of someone’s 
character that way. What if one of 
them mentioned the criminal his-
tory of the applicant? 

Like all “Right to be Forgotten” 
rules, the best we can usually do 
with something already written 
down is to enforce a Right to Sup-
press. Short of sealing or expunging 
a judicial record, it will always be 
accessible. If it’s been written about 
in the newspapers or on the Inter-
net, it can probably never be com-
pletely eradicated.

But some states are trying. Effec-
tive this year, Georgia has had a law 
that shifts the burden to agencies 

responsible for restricting crimi-
nal data eligible for expungement 
and restriction, and also expands 
the types of criminal history eligi-
ble for expungement or restriction 
from availability to the public. The 
information now subject to restric-
tion includes certain arrests that are 
not referred for formal charge and 
dismissals by prosecutors without 
seeking formal charges.
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